











The Australian Accountant 


Published Monthly for the Commonwealth Institute of Accountants, the 
Federal Institute of Accountants, and The Australasian Institute of Cost 
Accountants 





Subscription : 
Vor. I, No. 6 JULY 25, 1936 Per annum, 20/- 
Single Copies, 2/- 





EDITORIAL STAFF 


Epitor .. .. .. .. .. A. A. FITZGERALD, B.com., F.1.c.a 


TaxaTION Section .. J. A. L. GUNN, F.1.c.a. 


ComPANyY Law AND 
SECRETARIAL PRAC- 
‘tice SECTION .. .. . J. S. McINNES, F.1.c.a. 


Bankruptcy Section . A. H. OUTHWAITE, F.c.a. (aAust.). 


LecaL SeEcTION .. .. . G. L. MAYMAN, M.a., LL.B., B.coM., 
A.F.ILA. 


Stupents’ Section .. O. R. MacDONALD, a.t.c.a. 


STATE CORRESPONDENTS 


New South Wales .. .. P. E. Wittsnrre, a.t.c.a. 58 Baringa 
Road, Northbridge, Sydney, N.S.W. 

Queensland .. .. .. .. J. S. McInnes, F.1.c.a., 334 Queen 

* St., Brisbane, Q. 

South Australia .. .. . G. T. CLARKE, A.F.1.A., 13 Grenfell St., 
Adelaide, S.A. 

Tasmania .. .. .. .. A. R. Hewer, F.1.c.a., G.P.O. Box 
335B, Hobart, Tas. 

Western Australia .. .. R.C. CrowTuer, F.F.1.4., G.P.O. Box 


F332, Perth, W.A. 


Contributions, correspondence, etc., should be addressed to The Editor, 
The Australian Accountant, 440 Little Collins Street, Melbourne, C.1., or to 
the State Correspondent in any State. 

Books and periodicals for review should also be sent to the Editor. 

Contributions which are regarded as unsuitable for publication will be 
returned to the sender, but no responsibility can be accepted by the Editor. 

Correspondence must be accompanied, as a guarantee of good faith, by the 
name and address of the writer, not necessarily for publication. 

The views expressed in this journal are not necessarily those of the Council 
of the Federal Institute of Accountants, the Council of the Commonwealth 
Institute of Accountants, or the Council of The Australasian Institute of 
Cost Accountants. 

The postage required for this issue is :— 

To Australia .. .. : 
To United Kingdom, New Zealand and within the Empire 2d. 
To U.S.A. and other Foreign Countries .. .. . 3d. 

















THE AUSTRALIAN ACCOUNTANT JULY 


The First Volume 


This issue completes the first volume of The Australian Account- 
ant, and an index of the contents of the volume accompanies it. 
A separate index to the Taxation Section is included, and Mr. 
J. A. L. Gunn, who has prepared this index, proposes to prepare 
for all future volumes a cumulative index of all articles in the 
Taxation Section save those which are of evanescent interest or 
which will have become out-of-date on the passing of the new 
Uniform Acts. 

Many of our readers will doubtless wish to have the first volume 
bound in permanent form, and arrangements have been made 
with the printers to provide suitable covers and to attend to the 
binding if desired. Particulars of these arrangements appear in 
our advertising pages. 

We are conscious of many imperfections in the journal so far 
and we see opportunities for improvement which we hope to 
effect, but we hope and believe that our readers will bear with those 
imperfections, regarding them as the natural faults of youth, and 
will co-operate fully with us in our efforts at improvement. We 
have been greatly heartened by the growing stream of constructive 
criticism and approval of our efforts, and by the cumulative 
increase, from month to month, in the number of inquiries for 
advice on matters of professional interest which we have received. 
We express to our correspondents our thanks for their helpful 
comments and their questions, and we hope that we have succeeded 
in making our replies equally helpful. 





A New Partner 


We are glad to announce that The Australasian Institute of Cost 
Accountants has now joined in the arrangements for the publica- 
tion of this journal and has become a member of the publishing 
company. 

The Australasian Institute of Cost Accountants was incorporated 
under the Victorian Companies Act on December 15, 1920, with 
the objects of promoting a higher sense of the importance of keep- 
ing correct costing records, encouraging a greater degree of effi- 
ciency in those so engaged, and providing a test of a high standard 
to measure the ability of those engaged in the profession of Cost 
Accounting. 

The first President of the Institute was Mr. William Wallis 
Farmer, who held office during the first two years of its existence. 
Since then the position of President has been held by a number 
of prominent members in the various States. Mr. L. A. Brumby, 
of Western Australia, who at present holds the position of Presi- 
dent, was appointed in 1934. 

The first Australasian Registrar was the late J. Newton Shackle- 
ton, who held the position from the incorporation of the Institute 
in 1920 until 1925, when Mr. Robert Powers was appointed. On 
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the retirement of Mr. Powers in 1926, Mr. G. Wright, the present 
Registrar, was appointed. 

The Syllabus of the Institute provides for examinations in 
Accountancy, Auditing and Business Investigations, Commercial 
Law, Economics and Cost Accounting. Examinations have been 
held each half year since 1925, almost exclusively in the subjects 
of Economics and Cost Accounting. 

The Institute has a State Divisional Council in each State of 
the Commonwealth excepting Queensland and Tasmania, which are 
joined for the purpose of administration to New South Wales and 
Victoria respectively. It is also represented in New Zealand. The 
Head Office of the Institute is situated in Melbourne, and the 
Australasian Council is comprised of representatives of each State 
Divisional Council. 

The present membership of the Institute is 336. 

The Institute has not previously published or been associated 
in the publication of a journal, but for many years it has played 
an important part in the dissemination of specialised information 
on costing problems and systems in Australia by means of lectures, 
publications and research. 

We welcome the advent of the new partner in this publishing 
enterprise, particularly because we know, from the quality and 
extent of the educational work which the Institute has already 
done, that it will not be a dormant partner, but on the contrary, 
will be active in assisting us to develop a section of the journal 
which we are especially anxious to strengthen, namely, that deal- 
ing with the accounting systems and problems of specific Aus- 
tralian businesses. 





Signs of the Times 


A marked characteristic of recent history of accountancy 
throughout the world has been the growing recognition, both 
within and without the profession, of the fact that accountancy is 
something more than mere bookkeeping, with or without the 
alliterative adjective which Sir Ernest Benn applied to it. Our 
overseas mail this month contains two important documents which 
are symptomatic of this changing outlook. The first is a statement 
of the objectives of The American Accounting Association, which 
is the new name adopted by the American Association of Univer- 
sity Instructors in Accounting. The change of name is associated 
with the decision arrived at by the twentieth annual meeting of 
the Association to broaden the purposes and activities of the 
organisation, “an action long contemplated and since ratified by an 
affirmative mail vote of more than two-thirds of the membership.” 
The official purposes of the reconstituted association are now 
stated as follow :— 

1. To encourage and sponsor research in accounting and to publish or 

aid in the publication of the results of research. 

2. To develop accounting principles and standards, and to seek their 
endorsement or adoption by business enterprises, public and private 
accountants, and governmental bodies. 
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3. To promote studies of accounting as an agency of control of business 
enterprise and economic affairs in general. 

4. To improve methods of instruction and to demonstrate the social 
benefits of a more widespread knowledge of accounting. 


Interest in higher commercial education has never been more 
evident than at the present time: as witness the success in Aus- 
tralia of the recently established schools of commerce and econ- 
omics at the various Universities and of the activities of the 
accountancy institutes in post-graduate studies. 

Out of this renascence has sprung a recognition of the fact that 
the possibilities of accountancy as an aid to business control, 
economic research and governmental agencies—in short, as The 
American Accounting Association puts it, the social benefits of a 
knowledge of accountancy—are as yet inadequately realised. It 
is a commonplace that Governments in the past have not made the 
fullest use of the services of accountants: we would go further 
in saying that neither has private business. Doubtless, the first 
step towards this desirable objective must be a clearer recognition 
by accountants themselves of the possibilities. Research and pub- 
licity along the lines proposed by The American Accounting 
Association are signs of progress, and the results of this venture 
will be awaited with interest. A preliminary statement of the 
fundamental principles of sound accounting is now in preparation 
by the Association and will appear in an early issue of The Account- 
ing Review. 

The other document to which we refer is a report, in The 
Accountants’ Magazine, Edinburgh, of a lecture by Mr. T. Graham 
Robertson, K.c., to the Glasgow Chartered Accountants’ Students’ 
Society on the subject of “Accountancy in the Law Courts.” For 
various reasons—chief of which we believe is the comparative 
youthfulness of accountancy as a profession—relations between 
the legal profession and the accountancy profession have not been 
all that could be desired. On both sides there has been a noticeable 
uncertainty as to the limits of the scope of the two professions 
and some jealousy regarding real or alleged encroachments by one 
or the other on natural preserves. Mr. Robertson put his finger 
on this trouble, and on its remedy, when he said :— 

“Each of the two professional men has his own duty to the client. Each 
has his own appropriate sphere of action, although the two spheres come in 
contact and overlap. Each should be scrupulous to avoid trespassing in 


the sphere of the other, and, on the other hand, each should insist upon 
control—as a matter of duty to the client—within his own sphere.” 


His comments on the principles by which the respective spheres 
should be defined, and the examples he gives of such definition 
might well be carefully studied by every practising accountant— 
and every lawyer—in Australia; but what has impressed us most 
forcibly as an instance of a recognition, from outside the profes- 
sion, of the scope for control and initiative on the part of account- 
ants, are his comments on the value of accountancy skill and train- 
ing in preparing cases for the Courts. 
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“It happens often enough that, while the services of an accountant are 
necessary in the conduct of a litigation, there may seem to be little or no 
scope for the exercise by him of any direct control or initiative. His function 
may be merely to examine the records of transactions and tabulate results. 
But it has often astonished me to see how much can be made out of the 
proper tabulation of results. It would be a grave mistake to regard this 
sort of work as humdrum or unimportant. . . . There is plenty of scope 
here for independent judgment; and every practising lawyer must acknow- 
ledge gratefully the immense assistance in the conduct of a case which is 
given by work well done on these lines by accountants.” 

It is not often that we see such a clear appreciation of the fact 
that accountancy is not merely a matter of routine, but calls for 
judgment, insight and initiative. In proportion as this view of 
the true accountancy functions permeates the community, so will 
the status of the accountant be raised and his opportunities for 
service be extended: in proportion as the accountant himself 
realises the tremendous scope of pure accountancy, so will there 
be less and less tendency for him to diffuse his energies by en- 
croaching on other professions, whilst neglecting the higher reaches 
of his own domain. 





Restrictions on Registration of Professional Bodies 


In our May and June issues we referred to the efforts which 
are being made in New South Wales and Victoria to have included 
in the Companies Acts some safeguard against the ease with which 
new associations of accountants may be registered as limited com- 
panies and licensed to dispense with the use of the word “limited” 
as part of their name. 

Mr. Conrad F. Horley, Chairman of the Accountancy and 
Secretarial Advisory Council (New South Wales)—which body 
has taken an active part in the negotiations with the N.S.W. Gov- 
ernment to strengthen the Companies Act in this regard—has 
drawn our attention to the safeguard against the misuse of regis- 
tration facilities in South Australia by the Association Incorpora- 
tion Act 1929, which provides that, on the publication of notice of 
intention to register an “association not for profit” :— 

“Any person interested in the association may, within three weeks of 
the publication of the notice given pursuant to Section 4, apply by summons 
to a Judge of the Supreme Court for an injunction to restrain the person 
giving the notice from all further proceedings.” 








Readers’ Questions and Replies 
Fixed Investment Trusts 


In our April issue, we published an enquiry from a Victorian 
reader concerning Fixed Investment Trusts. 

Mr. K. G. Oswald, of 195 Victoria Square, Adelaide, has advised 
us that he has taken a particular interest in this form of Trust, and 
possesses a considerable amount of direct information thereon, 
which he would be glad to pass on to our reader, on application. 
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Bankruptcy Section 
Edited by A. H. OUTHWAITE, F.c.a. (aust.) 


LANDLORD’s Priority. Goops LiaBLeE To Distress. EFFECT OF 
BANKRUPTCY ON Prior DEED OF ARRANGEMENT. EFFECT OF DEED 
REGISTERED BUT NOT ASSENTED TO. AcT OF BANKRUPTCY. 
“RELATION Back.” 


All these aspects of bankruptcy law were touched upon in the 
judgment of His Honour Mr. Justice Lukin in re E. J. Plummer 
delivered on May 14 last. The judgment was upon an appeal by 
landlords against the decision of the Trustee of the bankrupt estate 
of Plummer in rejecting the landlords’ claim to priority as to part 
of their admitted proof for rent owing at the date of sequestration. 
It appears that the Trustee’s ground of rejection was that the 
bankrupt, prior to the compulsory sequestration of his estate, had 
executed a Deed of Arrangement under Part XII of the Act and 
that this Deed of Arrangement, by virtue of Section 88, had 
destroyed the landlords’ right of distress which was essential 
(Section 84 (1) (i)) to their claim to priority. 

His Honour found it necessary, for the purpose of settling the 
question immediately before the Court, to determine points of law 
' concerning the several matters referred to in the headings above, 
and the judgment is in these respects of such vital interest to 
Trustees that it is quoted in full below. One prominent feature is 
its more than thrice repeated emphasis of the absolute and complete 
ineffectiveness of a Deed of Arrangement which, though duly 
registered, has not received the required assent of creditors. It 
appears indeed that, within the meaning of Section 88, there has 
been no “execution” of the Deed until it has been registered and 
received the required assent of creditors. It must follow that mean- 
while the landlord is free to proceed with distress for the full 
amount of his rent unless an order of stay of proceedings is made 
by the Court upon the application of the Trustee under Section 192, 
or alternatively for the purposes of such restraint some otherwise 
reluctant creditor is induced to petition for sequestration. 

This interpretation of Section 88 is contrary to the meaning 
which has hitherto been attributed to it in practice by Trustees 
and others who have been accustomed to interpret the word “execu- 
tion” used in the Section as having the same meaning as the term 
has when applied to Deeds not affected by the Act. The undesirable 
effect which this fresh interpretation will have is a matter which 
should receive the attention of Trustees and others interested when 
amendments of the Act, which it is understood are likely to be 
brought before Parliament shortly, are under consideration. 

The judgment deserves the close consideration of Trustee and 
student alike for directing attention to the fantastic elements of 
this will o’ the wisp of documents, a Deed of Arrangement duly 
signed, sealed, delivered and registered, but not yet assented to by 
the requisite majority of creditors. Firstly, ‘for the purpose of 
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considering the effect of the document upon a landlord’s right of 
distress it has never been executed, so that all the formality of 
signature and sealing by the parties is so much empty ceremony, 
and the £12/12/- or so for legal costs of the Deed and its registra- 
tion, plus the fee of £3/3/- extracted by the Government from the 
pockets of the unfortunate creditors for recording what may prove 
for the purposes of this Section to be a nullity, might as well have 
been pitched into the gutter. So far, therefore, as Section 88 is 
concerned, there has been a great waste of time and money, but it 
may be said that all parties concerned were prepared to take the 
risk of the landlord helping himself by distress, there being a 
chance that he would be deterred from proceeding by the threat of 
application for an order of restraint or of immediate petition for 
sequestration. Any illusion, however, that the nullity of the Deed 
pending assent of creditors is limited to its effect under Section 88 
as a restraint upon the landlord are dispelled by the second part 
of the judgment, the completely destructive effect of which cannot 
be better illustrated than by reference to the following phrases 
used or quoted by His Honour :— 


“This instrument by its failure to obtain the assents in writing of the 
necessary majority never became a Deed of Arrangement.” 

“Void to all intents and purposes; the whole of the instrument is to be 
void.” 

“Is this document then a Deed of Arrangment by way of assignment 
when it assigns not, when it is said to have been revoked by subsequent 
bankruptcy, when it is the debtor’s offer not accepted by the creditors, when 
it is ‘void to all intents and purposes,’ when it is ‘void im toto,’ and when it 
is a ‘nullity,’ capable of coming within the meaning of Section 84 (1) (i) 
and Section 88. I should say obviously not.” 

“This Deed then must be treated as if it had been destroyed before its 
birth and rendered inoperative, and therefore cannot fall within the provisions 
of Section 88 and does not preclude Section 84 (1) (i) from operating.” 


So far, then, so bad. These printed pages with some hand-written 
insertions, a few signatures, seals and so forth do not constitute an 
executed Deed; they are “a nullity to all intents and purposes,” 
and although not an executed Deed they are apparently a Deed 
of some sort which must be regarded as destroyed before its birth. 

And that, one would say, was that. 

But hold hard a moment; we have not yet considered the third 
part of the judgment. This strangled unexecuted Deed, this com- 
plete nullity, is yet alive and kicking, though unexecuted, and 
despite its ante-natal destruction. It is in fact sufficiently alive to 
constitute a deadly instrument of financial extinction—an act of 
bankruptcy to wit. It is void to all intents and purposes, yet serves 
as a ground of sequestration to encompass its own further and 
more utterly complete futility. To quote again from the judgment : 

“Thirdly. This ground arises from the fact that the making of this 
document by the debtor was an act of bankruptcy under Section 52 (a) ; 
that within 6 months thereafter sequestration was made and that thereupon 
Section 90 operated and the bankruptcy was ‘deemed to have relation back 
to, and to commence at, the time of the act of bankruptcy being committed 
on which a sequestration order was made against him.’” 
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So that the debtor having put his signature to a document which, 
having not received the creditors’ assent, has never been executed, 
is null and void to all intents and purposes, and must be regarded 
as destroyed before its birth, can nevertheless be (and in this case 
was in fact) adjudged to have made an effective conveyance or 
assignment of his property to Trustees for his creditors and to 
have thereby committed an act of bankruptcy. But we have not 
yet heard the last of the virile nature of this nullity. Under Section 
192, the Court may, after the execution of such a Deed on the 
application of the Trustee, order a stay of proceedings in (inter 
aha) distress for rent, and the order has the effect of staying the 
proceedings pending the registration of the Deed and its receiving 
the requisite assent of creditors. For the purposes of this Section, 
therefore, the Deed has been executed, though it has not received 
the requisite assent of creditors and has not even been registered, 
and we are directed by the judgment that the words “after the 
execution of such a Deed” apply to a part execution of an incom- 
plete instrument. So that this tantalising and elusive Deed, so 
called, which has not been fully assented to, is inoperative ipso facto 
as a restraint upon distress because it is a nullity, but because it is 
not, the Trustee under it can apply to the Court for an order to 
restrain distress. 

To summarise, it appears that this thing called and registered 
as a Deed but as yet without the requisite assents must be regarded 
as a kind of documentary chameleon which changes its colour or 
fades from vision altogether according to the aspect from which it 
is regarded. As a restraint upon distress it is something less than 
a nullity. At first sight it looks like a Deed, but upon any attempt 
at closer scrutiny it turns out to have been a chimera, an optical 
illusion, a figment of the imagination. As an authority for appli- 
cation to the Court to restrain distress it reappears as a reality in 
the form of a duly executed Deed. As an act of bankruptcy it is 
a perfectly sound, watertight and substantial conveyance or assign- 
ment of property—a Deed in form, substance and deadly effect. 

The question whether from any other particular aspect such 
a Deed, document or scrap of paper has any and, if any, what 
existence, meaning or effect must remain for determination by the 
Court, having régard to the meaning which the Court may attribute 
to the words “Deed” or “Deed of Arrangement” when used by any 
particular Section. There is, unfortunately, no comfort in the 
reflection that a Trustee may apply to the Court for directions 
as to whether from any particular aspect the apparent Deed is 
alive, moribund or dead as Julius Cesar, for it may be held for 
the purpose of application for directions under Section 105 that 
the Deed is a nullity and that the Trustee is not a Trustee and has 
no locus standi or jus audiendi. In that event the Trustee will find 
himself with a document upon which he cannot approach the Court 
for directions as to its effect in any particular situation, and 
although he will be aware that from certain aspects it is a duly 
registered fee-paid nullity yet he must remember that in other 
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respects it is a valid and effective document which he cannot safely 
take home to light the copper or to put to any other such serviceable 
household use. 

The conclusion to be drawn from it all is that the Act, when 
subjected to the acid test of proper judicial interpretation, has 
again and again proved, so far as Parts XI and XII are concerned, 
to be inefficacious for their intended purpose and that the Deed 
of Arrangement has no proper place in a Bankruptcy Act. It is 
a form of insolvency intended to be settled by agreement between 
the parties and as such should be removed altogether from the 
jurisdiction of the Bankruptcy Court and embodied, as in Eng- 
land, in a separate Deeds of Arrangement Act. 


Re Edward James Plummer. 
Ex parte Sargood, Gardiner Ltd. 
Between Trustees, Executors & Agency Co. Ltd. and John A. 
Kellaher, Appellants, 
and Herbert McLean Kennedy, Respondent. 


Judgment: Delivered 14/5/36. Lukin, J. 


In this motion the appellants—Trustees, Executors & Agency 
Co. Ltd. and J. A. Kellaher—seek an order that the decision of 
the respondent, the Trustee herein, in respect of the appellants’ 
proof of debt of November, 1935, be varied so that the appellants 
may be admitted as preferential creditors for rent ranking seventh 
in the order of priority set forth in Section 84 of the Act for the 
sum of £253/10/- or the sum of £139/12/-, each sum being portion 
of the sum of £457/6/9 set forth in the proof which the Official 
Receiver has accepted as that of an ordinary creditor. 

On the hearing before this Court the appellants’ counsel did not 
press his claim for £253/10/- but relied on his claim for the 
alternative sum of £139/12/-. 

The facts may be shortly stated as :— 

The appellants, executors and Trustee of the late W. T. Crosby 
were the landlords, and the bankrupt herein was the tenant of 
certain premises—No. 16 Swanston Street, Melbourne—upon a 
monthly tenancy. At relevant times the rent was £84/10/- per 
month. 

On the 12th September, 1935, Plummer, with the intent to have 
a Deed of Arrangement executed, signed an instrument purporting 
to be an assignment of his property to a Trustee for the benefit 
of his creditors generally. This document was admittedly an act 
of bankruptcy under Section 52 (a). It complies with Section 
190 and is sufficient, in form, to become on certain happenings a 
Deed of Arrangement under Part XII of the Act. 

On the same date Plummer, the bankrupt, gave up possession of 
the rented premises to the Trustee under such assignment, being 
then indebted to the appellants in the sum of £457/6/9 for rent. 

On the 2nd October, 1935, the document just referred to was 
duly registered under Part XII of the Act as a Deed of Arrange- 




















434 THE AUSTRALIAN ACCOUNTANT 





JULY 


ment, but had not then, and thereafter did not receive, the assents 
of the necessary majority in number and value of the creditors. 

On the 23rd October, 1935, an order of sequestration was made 
on the petition of Sargood, Gardiner Ltd., the act of bankruptcy 
alleged being the making by the bankrupt of the assignment above 
referred to. There were claimed to be on the premises at this date 
goods liable but for sequestration to distress for rent within the 
meaning of Section 84 (1) (i). 

On the 12th November, 1935, the respondent herein was duly 
appointed Trustee of the bankrupt estate by the creditors. On 
the 12th November, 1935, a proof of debt was lodged with the 
respondent in respect of the amount—£457/6/9. 

From the 12th September, 1935, the date of the alleged deed of 
arrangement, until 23rd October, 1935, the date of the order of 
sequestration, James Moffitt Graham, the Trustee under such 
deed, was in possession of the premises, and during such period 
there became due to the appellants certain other moneys for rent 
and rates. 

From the 23rd October, 1935, to 26th October, 1935, the Official 
Receiver was in possession of the premises and during such period 
there became due to the appellants certain other moneys for rent 
and rates. Both these other amounts were paid to the appellants 
by the respondent. Evidently these moneys had been paid over by 
Graham, acting as Trustee under the alleged Deed of Arrange- 
ment, and by the Official Receiver, acting as Trustee under the 
order of sequestration, to the respondent Trustee on his appoint- 
ment by the creditors. 

On the 11th February, 1936, the Trustee under the sequestration 
order admitted the appellants’ proof, ranking it as an ordinary 
creditor for the sum of £457/6/9, but rejected a preferential claim 
of part thereof because he was of opinion that by the joint effect 
of Section 8&4, Sub-section (1) (i), and Section 88, the preferential 
claim had been destroyed by the execution of the alleged Deed 
of Arrangement referred to above within the meaning of Section 
88 of the Act. The correctness of that conclusion depends upon 
whether the document, alleged to have been an execution of a 
Deed of Arrangement, falls within the meaning of the words “after 
the execution of a Deed of Arrangement under Part XII,” and 
whether this document, although it constitutes in itself an act of 
bankruptcy within six months preceding the making of the order 
of sequestration and is incomplete in that it did not receive the 
assent of the necessary majority of creditors, prohibits the levying 
of distress and thereby so precludes the appellants’ right to a 
preferential claim under the joint effect of Sections 84 (1) (i) 
and 88. 

The Sections of the Act relevant to the question here involved 
are :— 

_ Section 52.—A debtor commits an act of bankruptcy in each of the follow- 
ing cases :— 

(a) If in Australia or elsewhere he makes a conveyance or assignment 
of his property to trustees for the benefit of his creditors generally. 
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Section 84.—Subject to the provisions of this Act the trustee shall apply 
the estate of the bankrupt in the following order of priority :— 

Seventhly, in payment to the landlord of the bankrupt of so much rent 
reckoned from day to day, for a period not exceeding three months, 
as was due and payable at the date of the sequestration order, 
and in respect of which there were, at the date of the sequestration 
order, goods on the premises, in respect of which rent was pay- 
able, liable, but for sequestration, to distress for rent. 


Section 88.—After the making of an order of sequestration, or an order 
for the administration of the estate of a deceased person, or after the execu- 
tion of a deed of assignment under Part XI of this Act or the execution of a 
deed of arrangement under Part XII of this Act, no distress for rent shall be 
levied or proceeded with as against the estate of the debtor whether that 
debtor be a tenant of the landlord or a stranger owning goods found on the 
premises on which such distress is made. 


This Section is substituted by the Amendment Act of 1932 for 
the Section 88 in the Principal Act, which read :— 


“After sequestration no distress for rent shall be levied or proceeded with 
as against the estate of the bankrupt and in this Section sequestration shall 
be deemed to include . . . a deed of arrangement under Part XII.” 


Part of the history of Sections 84 and 88 is referred to in the 
judgment of Dixon J. in the High Court in the case of Carson v. 
Humphreys, 44 C.L.R. 480 at 485. It reads as follows :— 


Sec. 88 of the Bankruptcy Act is as follows :— 


“88 (1) After sequestration no distress for rent shall be levied or pro- 
ceeded with as against the estate of the bankrupt. (2) In this 
section ‘sequestration’ shail be deemed to include an order 
under this Act for the administration of the estate of a 
deceased person and a deed of assignment under Part XI and 
a deed of arrangement under Part XII respectively of this 
Act. This provision imposes a limitation upon the remedies 
of a landlord which deprives him of a valuable right. It is 
therefore to be expected that some compensatory provision will 
be contained in the Act giving a new right in substitution for 
the remedy taken away. Such a provision is found in Sec. 
84 (1) (i), which prescribes the order of priority in the 
application of the estate of the bankrupt. It sives the landlord 
of the bankrupt a right to seventh place in the order of 
preference in respect of so much rent for a period not exceed- 
ing three months as was due and payable at the date of the 
sequestration order in respect of which there were goods on 
the premises liable to distress.” 


Section 90—The bankruptcy of a debtor . . . shall be deemed to have 
relation back to, and to commence at, the time of the act of bankruptcy being 
committed on which a sequestration order is made against him... . 

Section 189.—Under Part XII, Deeds of Arrangement—provides that in 
this part, unless the contrary intention appears, “Creditors generally” includes 
all creditors who may assent to or take the benefit of a deed of arrange- 
ment. ... 

Section 190 (1)—This Part shall apply to every deed of arrangement as 
defined in this Section... . 

(2).—A deed of arrangement to which this Part applies shall include any 
instrument of the classes mentioned in the next succeeding sub-section. . . . 

(3).—The classes of instrument referred to in the last preceding sub-section 
are :— 

(a) an assignment of property ; 
ee 
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Section 192 (1) provides the form and conditions of deed of arrangement. 
Sub-section (3) provides that—notwithstanding anything contained in the 
next succeeding section, the Court may, after the execution of such a deed, 
on the application of the trustee (if any) or of any creditor who has 
assented to the deed, subject to such conditions (if any) as the Court thinks 
fit to impose, order a stay of proceedings in any action, execution, distress 
for rent or other legal process, in respect of any debt or liability which would 
be provable in the bankruptcy if a sequestration order were made against 
the debtor, and may at any time in its discretion set aside the order. 
Section 193—A deed of arrangement to which this Part applies shall be 
void unless :— 
(a) it is registered . . . after its first execution by the debtor or any 
creditor . . . within one week after its execution, 
(b) before or within twenty-eight days after the date of registration 
. it receives the assent of a majority in number and value of the 
creditors of the debtor. 


Section 198 (3).—Save as otherwise expressly provided in this Act noth- 
ing shall give validity to any deed or instrument which by law is an act of 
bankruptcy or void or voidable. 

There are, I think, three grounds on which this Court should 
hold that Section 88 does not apply. 

Firstly, there has never been an “execution” within the mean- 
ing of the words “the execution of a deed of arrangement” in that 
Section. It is true that some of the Sections of Part XII refer 
to a part execution of an incomplete instrument as the execution 
of a Deed of Arrangement or its equivalent—see the words “after 
the execution of such a deed” in Section 192, Sub-section (3) 
supra, and the words “after its first execution by the debtor or 
any creditor” in Section 193, Sub-section (a), but the meaning of 
those words must there be ascertained by the context in which 
they appear. 

So ascertained the words apply to a part execution of an 
obviously incomplete instrument not yet operative and contemplate 
a future execution of the balance when it will become complete 
and operative. There are other acts to be performed and other 
conditions to be complied with by the debtor, the majority of the 
creditors, and the Trustee before that execution is complete. 

In the Oxford English Dictionary, 1933 Edition, “Execute” is 
defined as: “To follow out into effect, to bring into operation, to 
carry into effect ministerially,” and under heading of Law 3, “to 
go through the formalities necessary to the validity of (a legal act, 
e.g., bequest, agreement, mortgage, etc.) ; hence to complete and 
give validity to (the instrument by which such act is affected) by 
performing what the law requires to be done as by signing, sealing, 
etc.” “Execution”: “As of the carrying into effect a plan” and 
“the act of executing or carrying into effect (a law agreement, 
etc.).” 

In Webster’s New National Dictionary, 1933 Edition, “Execute” : 
“To complete as a legal instrument, to perform what is required 
to give validity to, to perform the acts necessary to the legal effect- 
iveness of, such as to execute a deed”; and “Execution”—Law, 
“the act of signing, sealing and delivering a legal instrument or 
giving it the form required to render it valid.” 
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I think the primary and ordinary meaning of “execution” as 
stated by the dictionaries to which I have referred is applicable 
to that word in Section 88. It is one fully consistent with the 
context and purpose of Section 88 and was, I think, the meaning 
intended by the Legislature. Here the complete giving of such 
validity to the document has not happened within the prescribed 
time or at all. 

Secondly, this instrument, by its failure to obtain the assents in 
writing of the necessary majority, never became a Deed of Arrange- 
ment. 

“Subsequent bankruptcy of the debtor, before the deed, by assent 
of the creditors, has become operative to create a binding trust, 
revokes the trust of the deed and invalidates them.” 2 Halsbury, 
coe Edition, paragraph 597, page 438, and the authorities there 
quoted. 

Section 193, Sub-section (1) supra, provides that unless the 
assent in writing of the necessary majority is obtained the deed 
“shall be void.” “Void” in similar and corresponding sections of 
the English Acts has been held to mean: “Void to all intents and 
purposes ; the whole of the instrument is to be void.”” Lord Esher, 
M.R., in Davis v. Rees, 17 Q.B.D. 408, at 411 (C. of A. Bill of 
Sale case); “Void in toto,’ Bowen L.J., in the same case 412; 
“Void means that the deed shall be void to all intents and pur- 
poses.” Smith L.J. (following Lord Esher), in Hedges v. Preston, 
130 L.T., page 488; “This deed is therefore within the Deeds of 
Arrangement Act and is made void by the Act because it was not 
registered. In that Act ‘void’ means void to all intents and purposes.” 
Collins L.J., in the same case, at p. 489; Horridge J. describes such 
a deed as a “nullity” in Wilson’s case, 114 L.T., p. 969; Cozens- 
Hardy, M.R., also described a Deed of Arrangement that was not 
registered and therefore void as being a “nullity” in re Bagley, 
1911, 1 QO.B., at p. 323. Several other instances may be given of 
similar dicta. 

Is this document then a Deed of Arrangement by way of assign- 
ment when it assigns not, when it is said to have been revoked by 
subsequent bankruptcy, when it is the debtor’s offer not accepted 
by the creditors, when it is “void to all intents and purposes,” when 
it is “void in toto,” and when it is a “nullity,” capable of coming 
within the meaning of Section 84 (1) (i) and Section 88. I should 
say obviously not. 

Thirdly, this ground arises from the fact that the making of 
this document by the debtor was an act of bankruptcy under 
Section 52 (a); that within six months thereafter sequestration 
was made, and that thereupon Section 90 operated and the bank- 
ruptcy was “deemed to have relation back to, and to commence at, 
the time of the act of bankruptcy being committed, on which a 
sequestration order was made against him.” 

“If the act of bankruptcy is the act of the bankrupt himself 
then the title of the Trustee relates back to the moment of the 
commencement of the act done by him, but if it . . . is not a volun- 
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tary act of the bankrupt but a proceeding in invitum it relates back 
only to the moment after the completion of the transaction which 
constitutes the act of bankruptcy”; ex parte Villars, L.R. 9 Ch., 
p. 432, at 445. In this case the act of bankruptcy occurred by the 
voluntary act of the bankrupt himself and the Trustee’s title related 
back to the moment of the commencement of the act done by him. 

Bighan J.: “I think, having regard to the language of Section 
43 of the Act (corresponding to our Section 90 of our Bank- 
ruptcy Act), that the bankruptcy must be taken to have commenced 
at the moment of time when the act of bankruptcy was com- 
mitted, namely, at 12.50 p.m. on October 23” ; in re Bumpus, 2 K.B. 
330, at p. 332. 

Extract from 2 Halsbury, 2nd Edition, p. 437, and Heading Sec- 
tion 5—Effect of bankruptcy of debtor on arrangement with 
creditors: “If an arrangement by a debtor with his creditors is 
made by, or includes an assignment of substantially the whole of 
the debtor’s property to a Trustee for the benefit of all or some 
of the debtor’s creditors, the assignment operates as an act of 
bankruptcy committed by the debtor with a consequence that, if 
the debtor is subsequently adjudged bankrupt on a bankruptcy 
petition against him presented before the expiration of three months 
from the date on which the assignment was executed, the assign- 
ment will be void as against the Trustee in bankruptcy. All the 
debtor’s property, including the assignment, will belong to the 
Trustee.” 

Re Clarke, ex parte Beardman (1894) 2 Q.B. 393 C.A., per 
Vaughan Williams J., at p. 397. 

The result of the relation back is, that all subsequent dealings 
with the debtor’s property must be treated as if the bankruptcy 
had taken place at the moment when the act of bankruptcy was 
committed. 

Re Pollitt, ex parte Minor (1893) 1 Q.B. 455, C.A., per Lord 
Esher, at 457. 

These extracts from Halsbury apply with equal force to Deeds 
of Arrangement under Part XII of our Act, so far as the ques- 
tions involved in these proceedings are concerned. 

This deed then must be treated as if it had been destroyed before 
its birth and rendered inoperative, and therefore cannot fall within 
the provisions of Section 88 and does not preclude Section 84 
(1) (i) from operating. 

This appeal is upheld as to the sum of £139/12/-. 

I have not dealt with the claim for £253/10/- because it was not 
pressed and no argument was addressed to me on the question 
there involved. 

I direct the Official Receiver to allow the proof in accordance 
with this judgment. 

Allow the appellants costs against the Trustee. 

Direct the Trustee to add such costs to his own and have them 
out of the estate. 
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Personal 


Mr. Thomas J. Hartigan, Chief Commissioner for New South 
Wales Government Railways, is one of those whom His 
Majesty the King was pleased to honour on his birthday. The 
honour conferred upon Mr. Hartigan, who is an honorary member 
of the Commonwealth Institute of Accountants, is that of C.M.G. 

The State Registrar has written to Mr. Hartigan conveying the 
congratulations of the New South Wales Divisional Council of 
the Institute. 

Mr. G. R. Smith, F.1.c.a., Auditor of the New South Wales 
Division of the Commonwealth Institute of Accountants, has 
resumed practice after his recent serious illness. 

Miss Evelyn Ryder, who has been employed in the Sydney 
office of the Commonwealth Institute of Accountants for the past 
54 years, has severed her connection with that office owing to her 
approaching marriage on August 1 to Mr. George Bridge, of the 
head office staff of the Bank of New South Wales. Part of their 
honeymoon is to be spent in a cruise to Fiji per the Strathaird, 
leaving Sydney on August 7. The members of the Institute extend 
best wishes to the happy couple for their future. 

Mr. C. H. S. Good, for 11 years on the staff of Messrs. Wilson, 
Danby and Giddy, of Melbourne, has commenced practice as a 
Chartered Accountant (Aust.) at 361 Collins Street, Melbourne. 
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Company Law and Secretarial 
Practice Section 
Edited by J. S. McINNES, F.1.c.a. 


DIRECTORS AS AGENTS OF COMPANY 
M. Johnson, Bellevue Hill, N.S.W., asks :— 


“Ts a director a general or special agent for 


(a) the shareholders ; 
(b) the company?” 

There are two classes of agents—general and special. 

A general agent is one who has authority, arising out of and 
in the ordinary course of trade, profession or business, to do some 
act or acts on behalf of his principal in relation thereto; or one 
who is authorised to act on behalf of his principal in a transaction 
of a particular kind or incidental to a particular trade, profession 
or business. 

A special (sometimes termed a particular) agent is one who has 
only authority to do some particular act, or represent his principal 
in some particular transaction, not coming within the ordinary 
course of his trade, profession or business as an agent. 

The distinction between general and special agents is only of 
importance in determining the nature and extent of the authority 
conferred on them. 

Directors of a company are special, not general, agents, having 
such powers only as are vested in them by the memorandum and 
articles of association of the company. As the memorandum and 
articles are public documents everyone having dealings with a 
company is presumed to have read and understood those documents 
and to be aware of the extent of, and the restrictions on, the powers 
of the directors of the company. 

Directors are agents of the company—they are not agents of 
the shareholders. Directors are not servants to obey directions 
given by the shareholders as individuals, they are not agents 
appointed by and bound to serve the shareholders as their prin- 
cipals. They are persons who may, by the articles, be entrusted 
with the control of the business, and if so entrusted they can be 
dispossessed from that control only by the statutory majority, 
which can alter the articles. Directors are not bound to comply 
with the directions even of all the members of the company acting 
as individuals. The shareholders, of course, have it in their power 
by proper resolutions to remove directors who do not act as they 
desire, but that does not alter the legal position that directors are 
not the agents of the shareholders. (See the judgments of Fletcher 
Moulton and Buckley L.JJ. in Stanley v. Gramophone and Type- 
writer Ltd. (1908) 2 K.B. 89 and 7 Tax Cases 358). 

If directors were the agents of the shareholders, the latter would 
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be personally responsible for the acts of the directors. Agents 
also have a right of indemnity against their principals. It is hardly 
necessary to state that shareholders are not personally liable for 
the acts of the directors of the company, and directors have no 
right of indemnity against the individual shareholders. 


MEANING OF “BALLOT” IN ARTICLES 


Art. 85 of the articles of association of Milton Proprietary Ltd. 
provided as follows: “At the ordinary meeting in the year 1925 
and in every subsequent year, one-third, or the nearest number 
next below one-third, of the whole number of directors, shall retire 
from office, and the meeting shall elect qualified members in their 
place. A retiring director shall be eligible for re-election at the 
meeting at which he retires and shall act as a director throughout 
that meeting. The directors to retire in the year 1925, unless the 
directors agree among themselves, shall be determined by ballot. 
In every subsequent year the directors to retire shall be those who 
have been longest in office since their last election, and when two 
or more of such directors shall have served for an equal period, 
then their retirement shall be determined by ballot.” 

Art. 90: “The board may from time to time appoint additional 
directors, but so that the total number of directors shall not exceed 
the prescribed maximum, but any director so appointed shall hold 
office only until the next following ordinary general meeting of 
the company, and shall then be eligible for re-election.” 

The plaintiff, Professor Eyre, a well-known bacteriologist, in 
1932 was invited by reason of his technical knowledge to join the 
board of the company, which manufactured disinfectant prepara- 
tions. Both the plaintiff and H. S. Clough, chairman of directors, 
were originally appointed as additional directors under art. 90, but 
were afterwards elected as ordinary directors. 

In 1935 the board of directors consisted of the chairman and 
seven other directors, two of whom were additional directors and 
one the managing director who, by art. 101, was not liable to retire 
by rotation or to be taken into account in determining the rotation 
of retirement of directors. At the annual general meeting to be 
held on December 19, 1935, it was intended to propose that two 
directors should retire, and that these two should be W. Knox, 
who had been a director longer than any other, and either the 
plaintiff or Clough, whose services as directors were of equal 
duration. At a board meeting held on November 21 Clough, as 
chairman, asked Eyre to resign, and as he refused to do so stated 
that he would take other steps to get rid of him. 

At a meeting of directors held on December 5 the question was 
put as to which of these two directors should retire at the annual 
meeting. Eyre and two other directors, including the managing 
director, refused to vote, contending that the question should be 
determined by drawing lots. The chairman and the other four 
directors voted for the retirement of Eyre, and the chairman 
declared the resolution carried. 
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An action (Eyre v. Milton Proprietary Limited (1936) 1 Ch. 
244) was then brought by Eyre against the company and the 
chairman, claiming a declaration that under art. 85, whether the 
plaintiff or the chairman (Clough) retired should be determined 
by the drawing of lots, and that the majority decision of the 
directors at the board meeting was invalid and not binding on 
the plaintiff. 

Mr. Justice Eve held that in art. 85 “by ballot’’ meant by secret 
vote of the whole body of directors. 

The plaintiff appealed, and on the hearing it was contended, for 
the first time, that in fact only one director ought to retire. The 
Court of Appeal allowed the appeal. The word “ballot” was 
clearly capable of meaning either a secret vote, or a drawing by lot, 
and the meaning of the word must be determined in each case by 
the construction of the particular articles as a whole. The word 
“baliot” was used in clause 59 of Table A of the Companies Act 
1862, but in the Table A of 1906 the Board of Trade substituted 
“lot” for “ballot.” In art. 85, the word “ballot” must be construed 
to mean “lot,” otherwise a very serious administrative difficulty 
would arise if, on taking a poll, the votes were equally divided, 
for there was no provision for anyone to give a casting vote, and 
there would be an absolute impasse without any provision being 
made in the articles to meet it. The language being capable of either 
meaning in the abstract, the Court of Appeal was of the opinion 
that, having regard to the precise terms used and the practical 
advantages of the one interpretation as contrasted with the other, 
the word “ballot” here meant “lot”. 

To determine the question whether one director only had to 
retire, it became necessary to decide what was meant by “the whole 
number of directors” in art. 85. The plaintiff alleged that the two 
additional directors should not be taken into account for that 
purpose. The directors to retire must be determined at the ordinary 
meeting under art. 85, and the additional directors would not then 
be in office ; therefore, at the critical time, which was the commence- 
ment of the general meeting, the number of directors was the 
number exclusive of the managing director and the additional 
directors. In the opinion of the Court of Appeal, there was only 
one director to retire, so that no question of Eyre’s retirement 
arose. 

(The word “ballot” is used in Table A of Australian statutes 
based on the English Act of 1862. Since the adoption of the word 
“lot” in the 1906 Table A and the Table A of the 1908 Act, Aus- 
tralian statutes have used the latter word. The word “lot” is used 
in the 1929 Act. Palmer has always used the word “lot.” It is 
interesting to note that writers of works on company law made 
no comment on the change from “ballot” to “lot,” because, counsel 
contended, the change of words did not alter the sense, but merely 
removed any possible doubt.) 
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RESPONSIBILITY FOR MISDEEDS OF ALTERNATE 
DIRECTOR 


Mr. M. Johnson, Bellevue Hill, N.S.W., asks :— 


“Who is responsible for the misdeeds of an alternate 
director, the company or the director he represents ?” 


This is a question of great importance in company administra- 
tion, but in the absence of any legal decisions on the point, no 
authoritative answer can be given to it. 

Many persons interested in company matters are of the opinion 
that the appointment of alternate directors is of very modern 
growth. The practice, however, is not by any means modern. As long 
ago as 1898 The Accountant, London, discussed the matter under 
the heading of “Alternative Directors.”” Our contemporary did not 
like the title “alternative director,” though it did not think “substi- 
tute director” any better—it preferred “temporary and substi- 
tuted.” The phrase “alternate director” has now become common 
and we think it very accurately expresses the position. A number 
of points were discussed by our contemporary without arriving 
at any satisfactory conclusions, and it is remarkable that, after 
the lapse of nearly 40 years, during which the practice of appoint- 
ing alternate directors has very greatly increased, all these points 
still remain unsolved. 

Is an alternate director the agent of (1) the company, or (2) 
the director for whom he acts as alternate? 

The Companies Acts do not contain any provisions prescribing 
the method of appointing directors or alternate directors. In every 
case the position depends upon the provisions in the articles of 
association of the relevant company, and it therefore rests with 
the articles to prescribe the terms and conditions upon which 
directors and alternate directors shall be appointed and hold office. 
The power to provide for the appointment of alternate directors 
appears to be co-extensive with the power to provide for the 
appointment of directors. 

The maxim delegatus non potest delegare—a person to whom 
powers have been delegated cannot delegate those powers to another 
person—applies to directors, therefore a director has no power to 
delegate the office of director to another person unless the articles 
of association under which he holds office expressly give him that 
power. Delegation of the management of the company is, of course, 
expressly provided for in the articles of all companies, and even 
without such a provision the very nature of the position of director 
implies that the management of the affairs of the company must 
to some extent be delegated to employees and others. But the 
office of director, as a director, cannot be delegated unless there 
is express authority to that effect. 

In early days the power to appoint alternate directors was strictly 
limited in practice to companies whose seat of operations was 
abroad and mining companies, but in modern times, especially with 
private companies, this power of delegation is unrestricted. 
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The only clause in Palmer’s Precedents relating to the matter 
reads thus :— 

“A director who is abroad or about to go abroad may, with the 
approval of the directors, appoint any person to be an alternate 
(or substitute) director during his absence abroad, and such 
appointment shall have effect, and such appointee whilst he holds 
office as an alternate director shall be entitled to notice of meetings 
of the directors, and to attend and vote thereat accordingly; but 
he shall not require any qualification, and he shall ipso facto vacate 
office if and when the appointor returns to the United Kingdom, 
or vacates office as a director, or removes the appointee from office, 
and any appointment and removal under this clause shall be 
effected by notice in writing under the hand of the director making 
the same.” 


This clause has been adopted by many companies, but a careful 
consideration of it shows that it leaves the important point raised 
by our reader untouched. Palmer makes no comment on this 
clause or on the subject generally. 

In May, 1931, the Chartered Institute of Secretaries, London, 
submitted a number of questions relating to Alternate Directors 
to Mr. L. L. Cohen, k.c., and Mr. A. Andrewes Uthwatt, for 
their opinion, and the opinion of these Counsel was printed in 
The Secretary, the journal of that Institute, in July, 1931. Both 
Counsel named are specialists in company law and their opinion 
stands high in the legal world in England. The questions submitted 
to them covered a number of points, but we shall only deal with 
the question raised by our reader; we would, however, recommend 
any one interested in the subject generally to read the whole of 
the opinion of Counsel. 

Counsel preface their opinion with the following interesting 
statement :— 


“Before dealing with the particular questions put to us, it is 
essential to point out that the phrase ‘alternate director’ does not in 
itself convey in law any particular meaning or connote that any 
particular status is occupied by the person described. The legal 
position of a person acting as an alternate director depends in the 
ultimate result upon a consideration of the circumstances in which 
it is possible to appoint him, the person or body empowered to 
appoint him, the tenure and conditions of office, and the powers 
which he is entitled to exercise.” 

In answering the questions submitted, Counsel assumed that 
the articles of association of a company were in the form of Table 
A to the English Act of 1929, with the addition of the following 
article which Counsel said was in fairly common use :— 


“A director may at any time appoint any person approved by the 
board to be an alternate director of the company, and may at 
any time revoke any such appointment. An alternate director so 
appointed shall not be entitled as such to receive any remuneration 
from the company, nor be required to hold any qualification, but 
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shall otherwise be subject to the provisions of these presents with 
regard to directors. An alternate director shall be entitled to receive 
notices of all meetings of the board, and to attend and vote as a 
director at any such meeting at which the director appointing him 
is not personally present, and generally to perform all the functions 
of a director in the absence of such appointor. An alternate 
director shall ipso facto cease to be an alternate director if his 
appointor ceases for any reason to be a director, provided that if 
a director retires by rotation, but is re-elected by the meeting at 
which such retirement took effect, any appointment made by him 
pursuant to this article which was in force immediately prior to 
his retirement shall continue to operate after his re-election as if 
he had not so retired. All appointments and removals of alternate 
directors shall be effected in writing under the hand of the director 
making or revoking such appointment and shall be deposited at 
the registered office of the company.” 


Counsel added that in considering the position of an alternate 
director under the provisions of the Companies Act, 1929, there 
must throughout be kept in mind the definition of a director con- 
tained in section 380 as “including any person occupying the 
position of a director by whatever name called.” 


“In our opinion an appointee holding office under the article 
set out above is a director, but the person in right of whom he is 
appointed has not ceased to be a director. It is indeed not possible 
for both to function as directors at the same time, but the appointee 
is neither the simulacrum nor the shadow of the director whose 
functions are temporarily in abeyance. 

“This general view is the basis of the opinion we give to the 
particular questions put to us.” 


Question 4 submitted was as follows :— 


“To what extent, if any, is a director responsible for the acts, 
defaults and liabilities (whether under Statute or at Common Law 
or in equity) of his alternate acting in his capacity as such?” 


Counsel expressed the following opinion :— 


“This question admits only of a general answer and that answer 
is in the negative. In the ordinary case liability for any act will 
attach to an alternate only by reason that he has acted as a member 
of the board which has come to some particular determination or 
by reason that some particular function has been assigned to him 
by the board, and in neither case do we think that the original 
director can be made responsible for matters on which the alternate 
has been engaged.” 


“We do not think that any clause affecting to relieve the original 
director from liability for the acts and defaults of the alternate 
would, having regard to section 152 of the Act, be of any avail.” 

(S. 152 of the Act makes void any provision exempting a direc- 
tor from any liability which by virtue of any rule of law would 
otherwise attach to him in respect of any negligence, default, breach 
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of duty or breach of trust of which he may be guilty in relation to 

the company, subject to certain provisos therein set out.) 

Counsel added the following to their opinion :— 

“7. It may be of advantage to append some observations sug- 
gested by our consideration of other forms of various articles 
relating to alternate directors. 

“(i) The relative article sometimes provides that the appoint- 
ment is to be made by the board at the instance of the 
original director, and that the alternate is to represent the 
original director, the provision taking this form to meet 
the view entertained by some that the appointment of an 
alternate is an assignment of office. In light of our opinion 
expressed above” (that the appointment by a director of 
an alternate is not an “assignment” of his office of director, 
which is prohibited by s. 151 of the Act of 1929) “no pro- 
vision is necessary for that purpose, but assuming we are 
wrong we have our doubts whether the provision would be 
effective to avoid the suggested difficulty, for it is the 
original director who sets in train the machinery necessary 
for the appointment of an alternate.” 

“The latter part of the provision (under which the alter- 
nate is to represent the original director) is further, in our 
view, open to the objection that it opens up the question 
whether or not the alternate is not in substance the agent of 
the original director with the possible result that the original 
director makes himself responsible for the acts and defaults 
of the alternate. 

“To avoid misconception we add that there is of course 
no objection to the appointment being made by the board 
and not by the original director. 

“(iv) The article occasionally provides that the alternate is not 
to be deemed to be the agent of the original director. In 
the general case this addition does not serve any useful 
purpose, though possibly it may be of some use where the 
article states that the alternate is to represent the original 
director. 

“(v) Finally, we may add that it is impossible in our view by 
any form of words to secure at the same time the objects 
sought to be achieved by provisions as to alternates without 
the alternate becoming a director within the meaning of 
the Act.” 


In the latest edition of Secretarial Practice, the Manual of The 
Chartered Institute of Secretaries (5th ed., 1935), edited by Mr. 
L. L. Cohen, k.c., the following appears on p. 157 :— 


“The question whether a director is responsible for the acts of 
his alternate will depend on the articles of association. As a rule 
the articles are so framed that the alternate director is not the 
agent of the director who appointed him; but if he is such an agent, 
the legal doctrine that a principal is responsible for the acts of 
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his agent, which was dealt with at length by the House of Lords 
in Lloyd v. Grace Smith (1912) A.C. 716, would apply and then 
the appointing director would be responsible for the delinquencies 
of his alternate.” 

The fact that the model article taken by Counsel on which to 
base their opinion does not refer to the important question of the 
liability of the alternate director is interesting. Legal and profes- 
sional contemporaries state that it is now expressly provided in 
many articles that the alternate director shall not be looked upon 
as an agent of the appointing director, and that the alternate is, 
in fact, a principal acting as a substitute director whilst the person 
nominating him is unable to act, and that the alternate shall be 
responsible entirely to the company for his acts. 

On the point under discussion we have recently noticed that the 
articles of several English companies contain the following pro- 
vision :— 

“Every person acting as a substitute for a director shall be an 
officer of the company, and shall alone be responsible to the com- 
pany for his own acts and defaults and he shall not be deemed to 
be the agent of or for the director appointing him. . 23 

Leading text-books on company law do not refer to /alternate 
directors, and the legal position as between the company and direc- 
tors and their alternates remains to be decided by the Courts. 


REDUCTION OF CAPITAL BY PAYING OFF 
PREFERENCE SHAREHOLDERS 


On a proposed reduction of capital coming before the Court for 
confirmation, the Court may, in the words of s. 57 (1) of the 
English Companies Act of 1929, make an order confirming the 
reduction “on such terms and conditions as it thinks fit.” The only 
express limitation imposed on the power of the Court to confirm a 
proposed reduction is that, in cases in which creditors are entitled 
to object to the reduction of capital, the Court must be satisfied 
that the consent of the creditors to the reduction has been obtained 
or that the debts of the company have been discharged or secured. 
Subject to this limitation, the Court has jurisdiction to confirm any 
reduction whatsoever, which has been sanctioned by a special 
resolution of the company, if the Court in its discretion thinks fit 
to do so, but it is not under any obligation to do so. (Simonson, 
on The Law Relating to the Reduction of Share Capital of Com- 
panies, 3rd Ed., p. 35.) 

The Court must take everything into consideration before con- 
firming a reduction, and if there is nothing unfair or inequitable 
in a scheme, the Court will generally sanction it ; on the other hand, 
the Court will refuse to confirm any reduction which would be 
unjust to the creditors or to a minority of the members. The 
jurisdiction of the Court is not confined to seeing that creditors 
are properly protected—shareholders also are protected by the 
discretion entrusted to the Court. The power to confirm a pro- 
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posed reduction of capital being discretionary, the Court may 
either confirm a reduction with or without conditions or may 
decline to confirm it. 

Where the rights of different classes of shareholders are affected, 
it is the duty of the Court to consider whether the proposed reduc- 
tion would work injustice between the different classes, and 
although it may not fall within the function of the Court to impose 
conditions which would amount to an alteration of a scheme, yet 
if such an alteration should be requisite the Court may refuse to 
confirm the reduction, leaving it to the company to resolve on a 
new scheme if it thinks fit. 

Leading text-books cite a number of cases in which the capital 
of preference shareholders has been repaid with the sanction of 
the Court, leaving the company in the hands of the holders of the 
ordinary shares, but in the majority of these cases every share- 
holder in the company had approved of the reduction or there 
had been no opposition to the proposal. 

The recent decision of Mr. Justice Ostler in the Supreme Court 
of New Zealand in In re Wanganui Chronicle Co. Ltd. (1936 
Gazette L.R. 200) is an interesting and practical illustration of the 
power of the Court to protect the holders of preference shares 
trom being overridden by the holders of ordinary shares. 

The company named had an issued capital of 397 non-cumu- 
lative 8% preference shares of £20 each, paid up to varying 
amounts, the total amount paid up thereon being £7,248. There 
were also 900 ordinary shares of £5 each fully paid up. On a 
winding-up the holders of preference shares were not to share in 
any surplus assets after repayment of their paid-up capital. All the 
shares carried one vote for each share; this meant that the holders 
of the 900 ordinary shares who had contributed £4,500 of the 
capital had 900 votes, as against the 397 votes of the holders of 
the preference shares who had contributed £7,248. Until 1930 
the company was extraordinarily prosperous, the dividends on 
the ordinary shares averaging about 14% per annum for 20 years. 
In 1931, 1932 and 1933 no dividend was paid to the ordinary share- 
holders, but in 1934 the payment of dividends on these shares was 
resumed. 

The holders of the ordinary shares desired to get rid of the 
preference shares, and in December, 1935 (after the articles had 
been amended to provide for the reduction of capital), a meeting 
was convened to consider a resolution for the reduction of the 
capital of the company by cancelling the whole of the preference 
shares and repaying the capital paid up thereon. A number of 
preference shareholders attended this meeting, but “despite the 
strong and almost abusive condemnation by the preference share- 
holders present the motion was carried by the sheer voting strength 
of the trustees of the Young Estate”” who owned 734 of the 900 
ordinary shares—two trustees of this estate were directors of the 
company (and one of them held 20 preference shares in his own 


right). 
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The company then petitioned the Court to confirm the reduction. 
An affidavit by a country member of the Stock Exchange, filed on 
behalf of the holders of preference shares who opposed the reduc- 
tion, stated that the fully-paid preference shares of £20 each were 
worth £29 per share. 

Mr. Justice Ostler dismissed the petition, stating that he had 
no hesitation in doing so. “The minutes of the directors’ meet- 
ings . . . leave no doubt in my mind that this scheme was 
originated and carried to its conclusion by the trustees of the 
Young Estate, and that it is a scheme designed unfairly to deprive 
the preference shareholders of the premiums on their shares. 

“It is to do justice in just such a case as this that the Court is 
given a discretion under s. 68” (which is the same as s. 57 of the 
English Act of 1929). “The principle upon which this discretion 
is exercised is that the Court is bound to see that no injustice is 
done to any class of shareholder, and that the proposed reduction 
is fair. (In this particular case the Court is not concerned with 
creditors, as the reduction does not affect them.) The discretion 
is reposed in the Court for the protection of a minority which is 
being oppressed by a majority. That is exactly what is happening 
in this present case—one section of the shareholders who ‘control 
the majority of the votes have devised this scheme, which is adverse 
to the interests of another class of the shareholders which has 
only a minority vote, and which the minority could not satisfac- 
torily oppose in the meetings of the company. The Legislature 
has given the Court a discretionary power to grant relief from such 
oppression. No doubt the Court has power, as is argued by counsel 
for the company, to sanction a reduction of capital by extinguish- 
ing preference capital. But counsel could not quote me one case 
in which the preference shares were at a premium, in which the 
Court sanctioned a reduction by paying off the preference share- 
holders at par against their will.” 





Coin Testing and Counting 


Ingenious Machines 

Four new automatically-operated and electrically-driven coin 
counting and testing machines, invented by Mr. R. J. Lyttle, elec- 
trical engineer, of Sydney, have been installed in the head office 
of the Bank of New South Wales. 

It is claimed that they are the only machines of the kind in the 
world. 

Coins of different denominations are dropped on to a rapidly- 
revolving plate on the machine, and automatically they find their 
way, in single file, down a narrow chute, during the progress of 
which, each coin is being electrically analysed in the tenth of a 
second. The coins which are not up to the necessary standard are 
ejected through a tiny gate or trapdoor, the good coins passing 
down the chute and into a bag, the machine registering the number 
of coins handled as they pass down the chute. 
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Legal Section 
Edited by G. L. MAYMAN, M.a., LL.B., B.COM., A.F.I.A. 


WHAT ARE FIXTURES? 

In a recent case involving the demand for the return of a 
refrigerator taken by mortgagees of a flat, Mr. Justice Street, in 
discussing the law relating to fixtures, said that “in determining 
whether or not a chattel had become a fixture so as to be regarded 
as part and parcel of the land on which the building stood, regard 
had to be had to the manner and degree of the annexation of the 
chattel to the fabric of the building, and consequently to the inten- 
tion with which the annexation was effected. His Honour pointed 
out that in some instances a chattel might be sufficiently affixed 
by merely resting it upon its own weight on the land, but that such 
cases were rare, and that the jury might well test the matter for 
themselves by asking whether the purchaser of such a building 
as this might well expect the refrigerator to be left and passed over 
after the vendor had removed all the furniture.” 

The refrigerator had been attached by the wire flex screwed to 
terminals in the ceiling rose. The jury gave a verdict for the 
plaintiff. 

STAMP DUTY ORDINANCE 

The High Court in dismissing an appeal in the case of New 
Britain Plantations Lid. v. Acting Treasurer of the Territory of 
New Guinea, upheld a decision of the Supreme Court of New 
Guinea, which is of interest to persons who may be liable for 
stamp duty under similar legislation. 

In April, 1935, the Custodian of Expropriated Property trans- 
ferred real property to the appellant company, with the consent 
and by direction of Mirow and Jolley. The consideration stated in 
the transfer was £73,500 paid by Mirow to the Custodian in May, 
1926, £100,450 paid by Jolley to Mirow in November, 1926, and 
£47,882 paid by New Britain Plantation Ltd. to Jolley in July, 
1930. A Stamp Duties Ordinance came into operation in New 
Guinea in February, 1928, and, under it, the Treasurer of the 
Territory claimed that the transfer to the appellant company was 
chargeable with duty in respect of the three sales, notwithstanding 
that two of them were effected before the Stamp Duties Ordinance 
came into existence. The Supreme Court of the Territory found 
in favour of the Treasurer, and that the amount of duty chargeable 
was £1,228/15/10. 

Mr. Justice Starke said he thought the Supreme Court of the 
Territory had decided rightly. The Act explicitly imposed stamp 
duty upon instruments executed after its passing, calculated upon 
the considerations for the sales effectuated by the instruments, 
whether the considerations arose antecedently to the commence- 
ment of the Ordinance or not. The provision in Section 37 (6) 
that the duty payable on a sale of real property shall be borne 
by the purchaser at the sale, could not and did not exclude the 
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operation of the charging section of the Ordinance as to cases 
within its terms. 

Justices Dixon and Evatt, in a joint judgment, gave their 
reasons for agreeing that the appeal should be dismissed. 


CUSTOMER’S RESPONSIBILITY AS DRAWER 


He must take care that he draws his cheques in such a fashion 
that he does not mislead the banker, that no loopholes are left for 
fraudulent manipulation by outside parties; in other words, the 
banker has a right to have cheques drawn on him in an unambigu- 
ous and unequivocal manner. 

The House of Lords made this abundantly clear in the case of 
London Joint Stock Bank Ltd. v. MacMillan and Arthur (1918) 
A.C. 777, where Lord Finlay said :-— 


“It is beyond dispute that the customer is bound to exercise 
reasonable care in drawing the cheque to prevent the banker being 
misled. If he draws the cheque in a manner which facilitates 
fraud, he is guilty of a breach of duty as between himself and the 
banker, and he will be responsible to the banker for any loss sus- 
tained by the banker as a natural and direct consequence of this 
breach of duty.” 

Viscount Haldane was to the same effect :— 

“The customer contracts reciprocally that in drawing his cheques 
he will draw them in such a form as will enable the banker to fulfil 
his obligations and, therefore, in a form which is clear and free 
from ambiguity. The banker, as a mandatory, has a right to insist 
on having his mandate in form which does not leave room for mis- 
giving as to what he is called upon to do.” 

The cases where these matters become important are where a 
material alteration has been made to a cheque. The Act says 
that where a material alteration has been made to a bill without the 
assent of all parties liable on it, the bill is avoided. Thus, if a 
cheque is altered after it leaves the drawer’s hands, without his 
permission (apart from additions permitted by statute, such as 
a crossing, etc.), he can disown it, and if the banker pays it he 
cannot charge the drawer. This general proposition requires modi- 
fication, however, in the light of what I have just said. 

If the alteration is apparent, then the banker who pays the 
cheque will, of course, have to stand any loss; so will he if the 
alteration is non-apparent, provided that the drawer used due care 
in drawing the document. But if the alteration is non-apparent 
and it can be shown that the drawer, by his carelessness in drawing 
the cheque, made it possible for the cheque to be tampered with, 
he will have to suffer the loss. 

It is a case of two innocent parties suffering loss at the hands 
of a third party, and the rule of law is “that wherever one of 
two innocent persons must suffer by the act of a third, he who 
has enabled such third person to occasion the loss must sustain it.” 
—Lickbarrow v. Mason. 
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In the MacMillan case from which I have just quoted, a confi- 
dential clerk in the employ of a firm obtained the signature of one 
of the partners to a petty cash cheque whereon no amount in 
words was inserted, but the figures 2. 0. 0. were written in the 
appropriate space. The partner signed the cheque in this inchoate 
state and the fraudulent clerk thereafter inserted the figure “1” 
in front of the figure “2” and “O” after it, added in the proper 
space, “One hundred and twenty pounds” in words, presented 
the cheque at the firm’s bankers, obtained the money, and bolted. 

The bank was sued by the firm for £118, being the difference 
between the amount of the cheque as drawn and as paid. 

The lower Courts found for the firm, but the House of Lords 
reversed their decision and established the principle that if a cus- 
tomer is careless in the manner in which the cheque is made directly 
possible by such want of care, then the customer and not the bank 
must bear the loss. They approved what was said in Lewes Sani- 
tary Steam Laundry Co. v. Barclay and Co. Ltd. regarding a 
customer’s obligation “to be careful not to facilitate any fraud 
which, when it has been perpetrated is seen to have in fact flowed 
in natural and uninterrupted sequence from the negligent act.” 


CLOSING A CUSTOMER’S ACCOUNT 


Lord Atkin’s summary of the relationship between banker and 
customer lays it down that a banker must give a customer reason- 
able notice of his intention to close the account, on the grounds 
that the customer’s cheques may be outstanding for two or three 
days, and hence time must be allowed for their presentment. 

There are two cases bearing on this point. In Buckingham v. 
London and Midland Bank (1895) 12 T.L.R. 70, the bank amalga- 
mated the customer’s loan and current accounts consequent on the 
latter giving a second mortgage on the security which the bank 
considered was over-valued in its books. The customer was told 
that his account was closed, despite his protests that cheques and 
bills were outstanding, and these instruments were in fact dis- 
honoured when presented. 

The jury found that the course of business with the customer 
was to let the current account work independently of the loan 
account, and that reasonable notice of the discontinuance of such 
course of business was required and was in fact not given. 

In Prosperity Ltd. v. Lloyds Bank Ltd. 39 T.L.R. 372, the 
bank gave its customer one month’s notice to close its account, and 
an injunction was thereupon sought to restrain the bank from 
such action on the ground that the company’s ramifications were 
such that one month’s notice was not sufficient. 

The Judge held that in the circumstances the prescribed notice 
was insufficient. He laid it down that a banker had the right to 
close a debit account at any time—presumably on the assumption 
that all bankers’ advances were repayable on demand—but in the 
case of a credit account reasonable notice must be given, which 
would vary according to the facts of each case. 
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You will note that the doctrine enunciated in the latter case is 
an advance on Lord Atkin’s statement of the position which only 
contemplated a sufficient period of notice to deal with outstanding 
commitments, as was the issue in the earlier case of Buckingham 
v. London and Midland Bank Lid. 

If you have an undesirable and obstinate customer who will not 
close his account after the expiration of reasonable notice, the only 
steps you can take are to ensure that no more credits are received, 
and to await the exhaustion of his stock of cheque forms. To send 
him his balance by registered post is a course not to be recom- 
mended, as outstanding cheques may come forward for payment 
subsequently, which, if returned, might involve you in an action 
for wrongful dishonour. 


(From Gilbart Lectures, 1935, by R. W. Jones.) 


BREACHES OF TRUST NOT PROVED 
AN ADMINISTRATION SUIT 

Judgment was given in the suit instituted in the Supreme Court 
of N.S.W. by Ada Wilson, against Herbert Kaspar Bors and 
Walter Hutton, trustees of the will of her mother, Mrs. Louise 
Bors. Testatrix died in 1921, leaving real estate valued at about 
£6,000, consisting of cottages at Willoughby and Gordon, and 
other assets. The beneficiaries under Mrs. Bors’s will, other than 
plaintiff, were joined as defendants, and submitted. 

The plaintiff is entitled to share in the net income of the estate, 
after payment of certain legacies and an annuity, jointly with her 
sisters, Mrs. Bertha Farn-and Mrs. Louise Carmichael. In her 
statement of claim she alleged that the trustees had been guilty 
of a number of breaches of trust, and she prayed for orders conse- 
quential on the alleged breaches and for the filing of accounts. 
Plaintiff was supported by Mrs. Farn, but it was stated during 
the hearing that Mrs. Carmichael was opposed to any change. 
The remaining beneficiaries did not give any indication of their 
wishes. 

As to the breaches of trust alleged, Nicholas J. found that none 
of them was proved. Those which involved the most serious 
charges against the character of the trustees were without foun- 
dation, and had been made without any adequate or proper investi- 
gation of the available sources of information. One of the charges 
was that the trustees had neglected to keep certain of the estate 
property in repair, and thereby caused the income of the three 
sisters to be unnecessarily reduced. In support of this charge the 
evidence of tenants and occupiers showed that many of the proper- 
ties were in a bad state of repair. The trustees had, however, 
employed a reputable agent in good faith, and were, therefore, 
protected from liability by Sections 53 and 59 of the Trustee Act 
1925. It had appeared from the pleadings and from the evidence 
that there was so much ill-feeling on the part of the plaintiff and 
Mrs. Farn towards Mr. Bors that it was unlikely that they would 
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ever be satisfied with his administration of the estate, or that there 
would ever be reasonable co-operation between them and him. 
It also appeared that his co-trustee, Mr. Hutton, left the adminis- 
tration of the estate almost entirely in his hands, and was willing, 
though not anxious, to retire. His Honour had, therefore, reserved 
judgment for the purpose of considering whether he could find 
some arrangement likely to ensure the smooth working of the 
estate in future, or whether he should act on the suggestion made 
by Lord Blackburn in Lettersted v. Broers 9 A.C. 371: “If it 
appears clear that the continuance of the trustee would be detri- 
mental to the execution of the trust, even if for no other reason 
than that human infirmity would prevent those beneficially inter- 
ested, or those who act for them, from working in harmony with 
the trustee, and if there is no reason to the contrary from the 
intentions of the framer of the trust to give his trustee a benefit 
or otherwise, the trustee is always advised by his own counsel to 
resign, and does so. If without any reasonable ground he refuse 
to do so it seems that the Court might think it proper to remove 
him, but cases involving the necessity of deciding this, if they 
ever arise, do so without being reported.” As, however, Mr. Hut- 
ton had decided since the conclusion of the hearing to retire, and 
Mr. Bors had appointed the Permanent Trustee Co. as a new 
trustee to act jointly with himself, His Honour had been relieved 
of the necessity of deciding whether he should make any order 
for the future administration of the estate. 

Suit dismissed. The costs of the trustees and of the submitting 
defendants other than Mrs. Farn to be paid out of the estate. The 
costs of plaintiff and Mrs. Farn to be paid as to one-fourth only 
out of the estate, otherwise no order as to their costs.—Sydney 
Morning Herald, 6/6/36. 





Publications Received 


Cost Accounting and Costing Methods. By Harold J. Wheldon 
(MacDonald and Evans), London, 1936. Pp. 463 + xv. 
Published Price, 10/6. 


This third edition of the text-book for students studying for the 
examination of The Institute of Cost and Works Accountants, 
England, has been considerably enlarged, and the scope of the 
work has been extended, particularly by the inclusion of descrip- 
tions of methods used in many specific industries. 

In all, cost systems of 68 different industries are now described 
or mentioned in the book. The principles of costing systems— 
including Standard Costs, to which two chapters are devoted— 
are clearly explained, and numerous specimen forms are given to 
indicate the various ways in which practical difficulties may be 
met. An extremely valuable feature of the book, from the stand- 
point of the student, is the large number of questions, taken from 
various Institute examination papers, which it contains. 
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Intermediate Accountancy. By E. Bryan Smyth and J. P. Glasheen. 
(The Educational Press), Sydney, 1936. Pp. 210. Price, 7/6. 


This book is designed to cover the requirements of students for 
the Intermediate bookkeeping examinations of the various Insti- 
tutes in Australia and New Zealand. A wide range has thus been 
covered in a small and inexpensive volume, and the numerous 
exercises are a feature which will be welcomed by students. The 
textual material, though condensed, is clear-cut and easily read, 
and follows orthodox lines. 


Australian Commercial Law and Principles. By G. L. Mayman. 
(Sir Isaac Pitman & Sons Ltd.), Melbourne, 1935. Pp. 455. 
Price, 9/-. 

This is the third edition of a popular book, of which 4,000 copies 
have been sold. The law has been revised up to date, and an 
appendix has been added giving the latest commercial or mercan- 
tile law papers set by various Australian Institutes and Universi- 
ties. A short series of model answers to simple questions, with 
notes on common errors by examinees has also been added. 


Unemployment Policy. By E. Ronald Walker. (Angus & Robert- 
son), Sydney, 1936. Pp. 258 + xi. Price, 5/-. 

Unemployment is undoubtedly the distinctive economic and 
social problem of our time, and there are aspects of the Australian 
situation which demand special attention. Mr. Walker has examined 
the problem with particular reference to Australian conditions, 
and has discussed in a dispassionate way such burning questions 
of the day as wage and tariff policy, competition between the sexes, 
the shorter working week, unemployment insurance and other 
remedial measures. Mr. Walker’s treatment of causes and remedies 
is based upon the statement by Alfred Marshall—which he quotes 
—that “unemployment is a symptom of several distinct social 
maladies which require different treatment.” His analysis of sug- 
gested solutions is scientific, but at the same time is expressed in 
language that he who runs may read. Everyone interested—as all 
thinking men surely are—in this formidable problem, will find 
this book of absorbing interest. 


The Economic Record. The Journal of the Economic Society of 
Australia and New Zealand. June, 1936. Pp. 150 + xiii. 
The journal maintains its customary high standard of interest. 
Accountants will be particularly interested in the articles on Federal 
Finance in Australia, by B. P. Adarkar, and France and the 
Depression, by Herbert Burton. 


The Valuation of Property, Compensation and Land Tax. By 
C. M. Collins. (The Law Book Co. of Australasia Ltd.), 
Sydney, 1936. Pp. 447 + xxiii. Price, £2/2/-. 

The first edition of this book was published in 1928, under the 
title The Valuation of Land and Compensation for its Resumption. 

The second edition, which is now published, includes discussion of 
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the many legal decisions bearing on valuation problems which 
have been given in recent years. The principles to be adopted in 
dealing with valuations of personal property as well as real property 
are also dealt with, and an exhaustive treatment of the law dealing 
with Federal Land Tax has been added. The relevant provisions 
of various Acts and Rules thereunder are included with annotations. 
Altogether the book is a very thorough piece of work for which 
many different classes of practitioners, agents and valuers will 
feel grateful to the author. An excellent index adds materially 
to its value. 





Correspondence 


THE RULE IN ALLHUSEN v. WHITTELL AND JOINT 
TENANCIES 


The Editor, The Australian Accountant 


Dear Sir,—I read with much interest and satisfaction the remarks 
on page 312 of your May issue under the heading of “The Rule in 
Allhusen v. Whittell,” and it is gratifying to learn that one State 
Legislature (New South Wales) at least has seen fit to pass legis- 
lation negativing the operation of the “rule” in New South Wales 
and I express the hope that other State Legislatures will emulate 
New South Wales in this respect. I understand the rule first “saw 
the light of day” in England in 1867 and I venture to say that 
not one trustee in a hundred knows anything about the rule or 
has even heard of the case, although for a trustee to disregard the 
rule (where the rule has not been negatived by the will) would 
be a breach of trust, and where legacies or debts are large the 
application of the rule may be of very considerable importance. 
Quoting Strachan in his admirable work on the Law of Trust 
Accounts, the rule shortly is this: “A life owner is only entitled 
to the income of the met residue. In order that he may receive 
income from the net residue only, ascertain what proportion of 
the income from gross residue is attributable to capital required 
to pay debts, etc.; deduct that and the balance will be the amount 
of the income of the net residue to which the life owner is entitled.” 
How many testators would wish the rule to apply in the adminis- 
tration of their estates if the law on the subject were explained to 
them at the time of the making of their wills? Probably not one. 

Another commendable measure which the New South Wales 
Legislature effected in 1919 was the adjustment of what I have 
always considered the very serious anomaly regarding joint 
tenancies and tenancies-in-common, in respect of beneficial interests 
under wills. (Subject to special legislation such as now exists 
in New South Wales), the present position may the better be 
explained by a simple illustration, thus: “I devise to my sons John 
and Richard my freehold lands” creates a Joint Tenancy, but 
using the same words with the additional words “in equal shares” 
creates a Tenancy-in-Common. So fine is the margin between 
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the two expressions (although in the final analysis the result may 
be “as poles apart”) that according to Hawkins on Wills, the 
words “between” or “among’’ create a Tenancy-in-Common. Thus, 
using the above words, the expression “I devise between my sons 
John and Richard my freehold lands,” would, according to Haw- 
kins and other eminent authorities, create a Tenancy-in-Common. 
Joyce J., in Wormwald v. Woolley, said: “Not one ordinary 
person in twenty—I doubt whether one in a hundred, not being 
a lawyer, has the slightest idea that a devise or bequest to several 
named persons or to a class of persons without more (that is, 
without further words) does not confer upon each a several and 
separate share which would pass to his or her representative.” 
Evidently the New South Wales Legislature of 1919 was in 
accord with the common-sense opinion expressed by Joyce J., for 
in the Conveyancing Act of 1919 there appears the following 
section: “No. 26 (1) In the construction of any instrument coming 
into operation after the commencement of this Act, a disposition 
of the beneficial interest in any property whether with or without 
the legal estate to or for two or more persons together beneficially, 
shall be deemed to be made to or for them as tenants-in-common 
and not as joint tenants.” 

Yours faithfully, 

FRANK BLAMEY. 

C/o Bagot’s Executor and Trustee Co. Ltd., 
Adelaide, 8/6/36. 


ACCRUED INCOME IN EXECUTORSHIP ACCOUNTING 
The Editor, The Australian Accountant 

Dear Sir,—A problem frequently met with by accountancy 
students relates to the accounting necessary for income accrued at 
date of balance on income bearing assets where the income is 
known as a definite amount, e.g., On Fixed Deposits, Mortgages 
and the like. 

Practising accountants of course know how to keep a record of 
amounts for items of this class, but opinion appears to be divided 
as to accounting procedure. 

Rydge, Rainsford and Arnott—Executorship Law and Accounts 
—state that on no account should income accrued due be recorded 
in the books until received, the view probably taken being that in 
accruing amounts due but not received there is a possibility of 
income being paid out before due date of receipt, which may result 
in breach of trust, and thus render executor or trustee liable. 

In omitting such income accrued but not received at balance 
date it appears to me that a breach of an accountancy principle 
takes place. If the view taken is as is thought and as expressed 
above, then the reason would not be in support of accountancy 
requirements, but rather to prevent possible breach of trust at the 
expense of correct accounting. 

Personally, I consider all income and likewise expense capable 
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of being assessed and which has accrued up to date of balance 
should appear in the accounts. 

It is suggested that Suspense Accounts should be used to take 
care of these items and respective amounts. 

The omission of accrued income not received does not, however, 
take effect in every instance even by the action of those who con- 
tend that it should not appear in the accounts until receipt, for 


example :— 
(i) Income accrued due at date of death is brought into 
Corpus. 
(ii) Income accrued due at date of death of life tenant is 
brought in. 


It is not necessary to quote worked examples for most text-books 
illustrate quite clearly the point raised. 

It has been made known to me that examiners and also a section 
of the practising members of the profession do not accrue income 
that is due in an estate, but only—may be unknowingly—to a point. 
The problem is one which in my opinion should be settled, for it 
concerns students, qualified members and the community for whom 
accountants act. 

Yours faithfully, 
L. W. CHANT. 

Sydney, 4/6/36. 





Commonwealth Institute of Accountants 


ADMISSIONS TO MEMBERSHIP AND 
ADVANCEMENTS IN STATUS 


The following Admissions to Membership and Advancements 
in status have been made in the States named :— 
Victoria 

Advancements to Associate: 

Arthur Havelock Down, Alfred Vernon Galbraith. 
Admissions as Associate : 

Adrian Vaughan Parer, Edgar Malvern Dempster. 
Re-Instatement as Licentiate : 

Horace Roéstill Petty. 
Admission as Licentiate: 

Philip James Ryan. 

New South Wales 

Advancements to Associate: 

Philip Gower Johnston, Dudley McDonald Roberts. 
Re-Admission as Licentiate : 

Andrew Mark Powers. 
Re-Admission as Associate : 

Ernest Charles Albert Wilkinson. 


Resignations 

Authority has been given for the removal of the following names from the 
register of the New South Wales Division :— 

Thomas Francis Murtagh, Frank Wakefield. 
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NEW SOUTH WALES DIVISION 


June Council Meeting 


At the meeting of the New South Wales Divisional Council, 
held on June 12, approval was given for the purchase of about 
100 additional books for the reference and circulating sections of 
the Institute’s Library. Most of these books are being purchased 
abroad, and being new publications, they will considerably aug- 
ment the excellent collection of accountancy literature which the 
Institute now possesses. 

It was reported that a preliminary meeting had been held in 
connection with the proposed establishment of a branch at New- 
castle. Members resident in the Newcastle district are to be cir- 
cularised asking for an expression of opinion on the advisability 
of forming a branch there. 

It was reported that the Minister for Justice, the Hon. L. O. 
Martin, M.L.A., had approved of the amendment of the New Com- 
panies Act by inserting in Clause 34 at the end of sub-clause (1) 
the following :— 


“but no such licence shall be granted unless the Governor 
is satisfied that there is no other association with similar 
objects of which the members of the proposed company might 
become members upon reasonable terms and conditions.” 


Council commented favourably upon the amendment. 


Jubilee Celebrations 


The sub-committee, appointed by the New South Wale: Divi- 
sional Council to make arrangements for the various functions to 
celebrate the Jubilee of the Institute in March, 1937, held a pre- 
liminary meeting on June 25. 


New Offices 


For some time past, the New South Wales Divisional Council 
has been fully seized with the necessity for increased office accom- 
modation, but the desired additional space was not available in the 
Bank of N.S.W. Building, where the Institute’s offices are at 
present located. It therefore became imperative that enquiries be 
made for suitable accommodation in another building, and after 
various inspections had been made it was eventually decided to 
lease for a lengthy period the entire second floor of tie new 
Trustees’ Building at Bligh Street, opposite the Union Club. 

The floor will be so arranged as to provide a meeting room 
capable of seating 150 persons, a spacious library, and commodious 
administration offices. 

The Council has arranged for removal to the new premises 
during the first week in August, 1936, and as the new offices will, 
it is thought, satisfy a long-felt want, the N.S.W. Divisional 
Council is to be congratulated upon the progressive step taken. 
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Compulsory Audit Legislation in Tasmania 
By A. R. HEWER, F.1.c.A. 


Horse Racing and Coursing Clubs 

It is interesting to note that the Tasmanian Government, like 
those of the other States, appreciates the value of proper account- 
keeping and the audit of accounts. 

The Totalisator Act of 1935 was for the purpose of amending 
and consolidating the law relating to the use of the totalisator and 
the regulation of horse racing and coursing clubs. 

Sections 21 and 22, which relate to accounts and audit, read 
as follow :— 

21. Every club shall, once in every year or whenever required by the 
Commissioner, cause the name and address of its secretary for the time 
being and its list of members, and a copy of its balance sheet and 
revenue account duly certified as prescribed by an auditor licensed 
as provided by “The Companies Act 1920," to be supplied to the 
Commissioner. 

Such balance sheet and revenue account shall :— 

(1) Be in the prescribed form; and 

(2) Contain the prescribed particulars and be in respect of the 
prescribed period; and 

(3) Be audited and verified as prescribed. 

22. (1) Every club shall cause proper books to be provided and kept, and 
true and regular accounts to be entered therein of all transactions of 
the club, and of all sums of money received and paid by or on 
behalf of the club or in relation to its affairs, and of the several 
—- for which such sums of money have been received and 

aid. 

(2) The secretary of the club shall have the custody of all such books 
and all vouchers and documents connected with the accounts, and 
they shall, at all reasonable times, be open to the inspection of 
any member or creditor of the club, or the Commissioner, or any 
person authorised in writing by the Commissioner to make an 
inspection without payment of any fee. 

(3) Any of the persons aforesaid may take copies of, or extracts from, 
~ said books, vouchers, and documents without payment of any 
ee. 

(4) All such books and accounts as aforesaid shall comply with such 
requirements as may be prescribed. 

The “Commissioner” referred to in the Section is the Commis- 
sioner of Police. 

It will be noticed that the audit must be carried out by an 
auditor licensed under the Companies Act. 

The regulations gazetted provide that clubs must forward to 
the Commissioner of Police before the 31st August in each year 
a Revenue Account and Balance Sheet in the form set out in the 
Schedules A and B. These forms are of the usual type, only with 
more detail as to expenditure and assets and liabilities than would 
be shown in an ordinary balance sheet and revenue account. 

The accounts are to be certified by the auditor and also verified 
by a statutory declaration under the hand of the secretary of the 
club. The name and address of the secretary and the name of 
the auditor is to be furnished to the Commissioner of Police, and 
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in the event of a change in the office of auditor, notification of the 
change must be given within thirty days. 

Apart from the annual accounts, each club must apply for a 
licence before each race meeting and furnish a statement of receipts 
and payments of the club. The statement commences at the point 
of the previous balance sheet and is a continuing one with three 
columns showing totals of each item from the previous statement, 
receipts and payments since and total to date. The auditor has to 
certify this statement as correct. 

As there are certain provisions as to expenditure, etc., by clubs, 
the auditor must be conversant with the Act and regulations. 


Sellers of Shares in “Tattersall’s” Tickets 


Until 1935 any person could set up business and sell shares in 
tickets in Tattersall’s (Hobart) Consultations. This type of busi- 
ness has now been brought under control by an alteration to “The 
Gaming Act.” The Act provides for the issue of licences and 
general control of those selling shares, and further by Section 10, 
Sub-section 7, paragraph iv, which reads as follows :— 

“The holder of every such licence shall furnish to the Treasurer, as pre- 
scribed, a report, certified by an auditor licensed under “The Companies 
Act 1920,’ of all transactions in connection with the sale by such holder of 
portions of or shares in tickets in any lottery.” 
for the audit and certification of returns of tickets sold which must 
be made to the Treasurer. 

The Act and regulations also make provision for the appoint- 
ment of trustees to deal with prizes ; one at least of the two trustees 
must be an auditor licensed under the “Companies Act 1920.” 

The trustees have control of the tickets and prizes, and are 
expected to see that a correct distribution is made. 





Taxation Section 
Edited by J. A. L. GUNN, F.1.c.a. 
Commonwealth Income Tax Assessment Act, 1936 


The above Act was assented to on June 2, 1936. Henceforward, 
where a Section number is quoted in relation to Commonwealth 
income tax legislation, it will be that of the new Act. During the 
past few months the Taxation Section has been principally devoted 
to a study of the Commonwealth Bill, and not a little propaganda 
has been indulged in. I have been rather worried over this course 
of action. On the one hand it is gratifying to note that nearly 
every objection against specific clauses of the Bill has been met 
by either an amendment, or what is of almost equal value, an 
assurance that the law will be administered in such a way as to 
avoid the possibility of the complaint indicated. With all modesty, 
never has an accountancy journal in Australia played such a part 
in shaping legislation. On the other hand, this has involved report- 
ing a number of subjects twice; first in the original stage of the 
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Bill, and later the rectifying amendment. This inevitably tends 
to cause confusion in the minds of readers. Some of my legal 
friends make it a rule never to read a Bill; they wait until it 
becomes an Act before they attempt to study it. They thus avoid 
any false preconceptions. I therefore beg readers to check back 
through the earlier issues of the journal and make marginal notes 
therein of any alterations reported. The Taxation Index appearing 
in this issue will facilitate the task. 


Interest Received 


Before giving an outline of the new provisions of the Common- 
wealth and States relating to the taxation of interest it is proposed 
firstly to make a few general observations on the subject. 

The fact that a payment is described as “interest’’ does not 


render it assessable as such if in fact it has not the character of 
an interest payment. The former director of a company was 
ordered to repay dividends paid out of capital plus interest: Held. 
The interest was damages. Jn re National Bank of Wales Ltd. 
(1899) 2 Ch. 629. This decision was referred to by Lawrence L.]. 
in Simpson v. Maurice’s executors, infra, 14 T.C., at p. 606:— 

“The decision of Mr. Justice Wright Jn re The National Bank of Wales, 
at page 659, that in a case where a judgment had been pronounced for a 
lump sum with interest, the interest was in the nature of damages and not 
interest within the meaning of the Income Tax Acts, shows that the mere 
fact that part of the compensation in the present case is called ‘interest’ 
does not operate to make it taxable income if in truth it is awarded as 
damages or compensation.” 

A claim for “additional costs, loss and damage incurred” by a 
firm of contractors against a railway company was referred to 
arbitration. The arbiter awarded the firm a certain sum, mainly 
as damages, together with interest thereon at 5 per cent. per annum 
from the date of lodgment of amended claim until payment. Held 
that, as the award was substantially one of damages, the sum 
added in the name of interest was merely part of the damages, 
and was not “interest of money” chargeable to income tax. Com- 
missioners of Inland Revenue v. Ballantine (1924) 8 T.C. 595. 

A naturalised British subject had at various dates prior to the 
Great War deposited securities, etc., in banks in Germany. Interest 
and dividends were collected and credited to his bank accounts 
there and were held in Germany during the war. As a result of 
the Peace Treaty claims were admitted in respect of capital and 
income collected, also for compensation under the treaty computed 
on the basis of interest on certain amounts. 

Two questions arose :— 

(1) Whether the income involved arose at the time the interest 


(2) Whether the compensation computed on the basis of interest 


Held that the income in question arose when received by the banks, 
and that the compensation was not income for income tax pur- 


was paid to the banks, or at the time it was recovered. 


was or was not income for the purposes of Income Tax. 
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poses. Simpson v. Maurice’s Executors (1929) 45 T.L.R. 371 
and 581; 14 T.C. 580, per Rowlatt J., at p. 593. 

“The Treaty gave compensation, and the tribunal which assessed the 
principal sum has assessed it on the basis of interest. I think this sum first 
came into existence by the Award, and no previous history or anterior 
character can be attributed to it. It is exactly like damages for detention of 
a chattel, and unless it can be said that damages for detention of a chattel 
can be called rent or hire for the chattel during the period of detention, I 
do not think this compensation can be called interest.” 

A dock company, contemplating an extension of its dock, applied 
to the Unemployment Grants Committee for financial assistance. 
The Committee consented to sanction grants from time to time, 
as the work progressed and was paid for, equivalent to half the 
interest for two years (not exceeding an average rate of 54 per 
cent. per annum) on approved expenditure met out of loans. 
Payments were made on this basis several times a year for some 
years. Assessments to income tax were made upon the footing 
that these payments were part of its annual profits or gains. 

Held, that the payments were not annual profits or gains liable 
to income tax. 

Crook v. Seaham Harbour Dock Co. (1931) 48 T.L.R. 91; 
16 T.C. 333, H.L. 

A delay occurred in payment of an important sum by one rail- 
way to another, and the creditor sought to recover interest in conse- 
quence of the delay. It was pointed out that interest, according 
to English law, depends upon, first, a contract express or implied, 
and, secondly, the Statute of 3 and 4 William IV, Chapter 42, 
under which interest can be made payable in respect of a debt or 
sum certain, payable by virtue of a written instrument at a certain 
time, or after a demand has been made giving notice that interest 
will be charged. The London Chatham and Dover Railway v. The 
South-Eastern Railway Company (1893) A.C. 429. 

On the other hand, interest payable by trustees on an amount 
found due to the beneficiaries as a result of taking an account is 
interest and not damages. 

A widow raised an action in the Court of Session (Scotland) 
against the trustees of her deceased husband’s estate for payment 
of her jus relicte, and a decree was pronounced in her favour for 
the balance of the capital thereof remaining due to her and for 
interest on the various balances of the jus relicte outstanding from 
time to time since the date of her husband’s death. Held, that the 
interest was “interest of money,” and that the widow was properly 
chargeable to income tax in respect thereof. Sweet v. Macdiarmid 
(or Henderson) (1920) 58 Sc. L.R. 129; 7 T.C. 640. Schulze v. 
Bensted, 53 Sc. L.R. 15; 7 T.C. 30 followed. 


INTEREST IN DEFAULT 
Whilst the doors of the Government Savings Bank of N.S.W. 
were closed to its depositors, the local Commissioner of Taxation 
announced in the Press that taxpayers should disclose in their 
returns for year ended June 30, 1931, interest credited to their 
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accounts on that date. The following are extracts from an article 
of mine which appeared in the Sydney Morning Herald on the 
subject :— 

“The object of these provisions (viz., Commonwealth Act, S. 19; N.S.W. 
Act, S. 8 (4) ) is to prevent a taxpayer claiming that income earned by him, 
but not actually received in his hands, is not assessable because it has been 
either capitalized or otherwise held on his behalf. The following simple 
examples will illustrate their meaning :— 


(1) Partnerships 


“A admits B into partnership. The deed provides that a portion of B’s 
share of the partnership income is to remain in the business until his capital 
account equals A’s. B must include in his return the whole of his share 
of the partnership income, no deduction being allowed for the portion so 
capitalised.” 


(2) Compound Interest 


“A places money on deposit with B, and arranges that the interest thereon 
shall be re-invested at interest. The interest so re-invested is assessable 
income.” 


(3) Sinking Funds 


“A company is obliged under the terms of a debenture deed, to set aside 
so much per annum of its income to a reserve fund, so as to ensure the 
repayment of the loan on the due date. The income so set aside is assessable 
in the hands of the company. 

“When we come to deal with banks, the relationship between a bank and 
its depositors is simply that of debtor and creditor. If the interest is credited 
by the bank to a depositor’s account on June 30, in normal circumstances the 
interest is available to him on that date, and is, therefore, assessable income 
of that year. But the doors of the Government Savings Bank of New South 
Wales were closed to practically all taxpayers on June 30, 1931, and in no 
way was the interest available to the depositor. The fact that the interest 
was credited to him in the books of the bank is only an admission of the 
debt by the bank, which is in default, as regards both principal and interest. 
If the Commissioner's advice is correct, then it would also apply to cases 
where a mortgagor is in default. If the mortgagor makes a bookkeeping 
entry crediting the mortgagee on the due dates with the interest due under 
the mortgage, then the mortgagee must return such assessable income in 
his return for the year in which the interest was credited by the mortgagor. 
Sir Frederick Darley, the then Chief Justice, in his judgment in Liquidator 
of the North Sydney Investment Co. Ltd. v. C. of T. for New South Wales 
(19 N.S.W. L.R. at page 229), said: ‘Income (as defined by the Act of 
1895) in my opinion means that there must be some actual, tangible sum of 
money which, being actually income, has come, or been coming, to the tax- 
payer, and which, if not actually paid over to him, has been credited, re- 
invested, accumulated, or capitalised on his behalf. It cannot possibly be 
said that debts which have not been paid as they become due are “Accumu- 
lating” within the meaning of this section.’ 

“It appears to me to be clear that, in order that the interest shall be 
assessable within the provisions quoted above, the depositor must have an 
option as to whether the interest be credited, invested, accumulated, or paid 
to him in the absence of any pre-existing contract to that effect. The 
debtor (i.e., the bank) alone cannot decide.” 


INCOME ARISING v. Dest ARISING 


An examination of the English cases amply supports the writer’s 
views. In St. Lucia Estates Ltd. v. St. Lucia (Colonial Treasurer) 
(1924) A.C. 508, Lord Wrenbury said, at page 512:— 


























1936 405 





THE AUSTRALIAN ACCOUNTANT 


“The words ‘income arising or accruing’ are not equivalent to the words 
‘Debts arising or accruing.’ To give them that meaning is to ignore the 
word ‘income.’ The words mean ‘money arising or accruing by way of 
income.’ There must be a coming in to satisfy the word ‘income.’... If the 
taxpayer be the holder of stock of a foreign Government, carrying, say, 
5% interest, and the Government is that of a defaulting State which does 
not pay the interest, the taxpayer has neither received nor has there accrued 
to him any income in respect to that stock. A debt has accrued to him, but 
income has not.” 

In Lamb v. C.I.R. (1934) LK.B. 178, a man was entitled to 
interest which might or might not be paid, and the U.K. High Court 
of Justice held, reversing the Commissioners’ decision, that there 
was no receipt of income because nothing had in fact come in. 


INTEREST PAYABLE ON LEGACY 


A very interesting decision on this subject last year by the 
English Courts—Dewar v. C.I.R.—was discussed in detail in 
the August, 1935, issue of The Commonwealth Journal of Account- 
ancy, at p. 360. 

AccCRUED INTEREST 


Per the Lord President (Clyde) in The Commissioners of Inland 
Revenue v. Henderson’s Executors (1931) S.C. 681; 16 T.C. 
282, at p. 288. 

“It is unheard of, under the Income Tax Acts, that the Income Tax 
payer, in returning his annual income for assessment, should include, or 
should be asked to include, an apportionment of interests current, but still 
unpaid, and not yet due at the end of the year. In short, a person’s annual 
income from money laid out at interest is, for Income Tax purposes, just 
what comes in to him during the year.” 


CoMMONWEALTH 


Interest derived from sources in Australia by both residents 
and non-residents is assessable, with one minor exception noted 
in the next paragraph. Interest derived by a resident of Australia 
from sources outside Australia is also assessable if it is exempt 
from income tax in the country where it is derived. 

Interest upon money secured by mortgage of any property in 
Australia is deemed to be derived from a source in Australia, 
except in the case of interest paid outside Australia to a non- 
resident on debentures issued outside Australia by a company. 


New SoutH WALES 
The new Act contains elaborate provisions which are summarised 
in the following Schedules :— 


Money Loaned in New South Wales 
Upon the Security of a Mortgage of Property 


Where the whole Resident Non-resident 
of the property is : 
In New South 
Wales . .. Assessable. 19 (1) (a). Assessable. 19 (1) (a). 
In other States Exempt, if State tax paid Exempt. 16 (r) (i). 
in other States. 16 (r) 
(iii). 
Outside Aus- 
tralia . .. Assessable. 19 (1) (a). Assessable. 19 (1) (a). 
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Resident Non-resident 

Where part of . 
property is 
New SouthWales Assessable except on pro- 
portion applicable to 
property outside State, 
if State tax paid in 
in other States. 16 (r) 
(iv). 


Assessable except on pro- 
portion applicable to 
property outside State. 
16 (r) (ii). 


Money Loaned Outside New South Wales 


Resident Non-resident 
Where the whole 
of the property is : 
In New South 
Wales . . . Assessable. 19 (1) (b). Assessable. 19 (1) (b). 


In other States Exempt if State tax paid Not taxable. 18 (1) (b). 


in other States. 19 (1) 
(c). 
Outside Aus- 
tralia . Exempt. 19 (1) (c). Not taxable. 18 (1) (b>. 


Where part of the 
property is in 
New SouthWales Assessable except on pro- 
portion applicable to 
property outside State. 


16 (s) (i). 


Assessable except on pro- 
portion applicable to 
property outside State, 
if State tax paid in 
other States. 16 (s) 
(ii). 

Interest received from a company by a non-resident of Aus- 
tralia on money raised out of Australia and secured by debentures 
of the company is exempt where the company has established to 
the satisfaction of the Commissioner that the non-resident could 
have enforced payment of such interest without any deduction of 
tax at the source under S. 168 (2). 








The Victorian Bill contains no reference to money loaned within 
or without the State. The position is as follows :— 


Where the whole 
of the property is: 
In Victoria 


In other States 


Outside 
tralia . 


Aus- 


Where part of the 
property is in 
Victoria . 





Assessable _ if 


VICTORIA 


Resident 


17 (1) (a) 


Assessable. 
(i). K 
Exempt. 17 (1) (a) (iii). 


exempt 
from income tax in 
country where derived. 
14 (s). 


Assessable except on pro- 


portion applicable to 
property outside State, 
if tax paid out of 
State. 17 (1) (a) (ii). 


Non-resident 


17 (1) (a) 


Assessable. 
(i). 
Exempt. 17 (1) (a) (iii). 


Not taxable. 


Assessable except on pro- 
portion applicable to 
property outside State. 
17 (1) (a) (ii). 
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QUEENSLAND 
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The provisions of the Queensland Bill resemble those of New 
South Wales in so far that they refer to money loaned withm and 
without the State, viz. :— 


Money Loaned in Queensland 


Upon the Security of a Mortgage of Property 


Where the whole 
of the property is : 
In Queensland 


In other States 


Outside 
tralia . 


Aus- 


Where part of the 
property is in 
Queensland 


Resident 


Assessable. 16 (1) (a). 
Exempt if tax paid out of 
State. 16 (1) (a) (ii). 


Exempt if tax paid out of 
State. 16 (1) (a) (ii). 


Assessable except on pro- 
portion applicable to 
property outside State, 
if tax paid out of State. 
16 (1) (a) (iii). 


Non-resident 


Assessable. 16 (1) (a). 


Exempt. 16 (1) (2) (i). 


Assessable. 16 (1) (a) 
(i). 
Assessable. 16 (1) (a). 


Money Loaned Outside Queensland 


Where the whole 

of the property is: 

In Queensland 

In other States 

Outside Aus- 
tralia . 


Where part of the 
property is in 
Queensland 


Resident 


Assessable. 16 (1) (b). 
Exempt if tax paid out of 
State. .16 (1) (c). 


Exempt if tax paid out of 
State. 16 (1) (c). 


Assessable except on pro- 
portion applicable to 
property outside State, 
if tax paid out of State. 


16 (1) (b) (ii). 


SoutH AUSTRALIA 


Non-resident 


Assessable. 
Not taxable. 


16 (1) (b». 


Not taxable. 


Assessable except on pro- 
portion applicable to 
property outside State. 
16 (1) (b) (i). 


As in the case of Victoria no reference is made to money loaned 


within and without the State. 


No distinction is drawn between 


a resident and a non-resident except where some only of the mort- 
gaged property is in South Australia. 
Clause 28 provides that the assessable income of a taxpayer 


shall include :-— 


“(a) Interest on money secured by mortgage of any property to the 
following extent :— 

“(i) Where the whole of the property is in the State—the whole of 

that interest; 

“(ii) where some of the property is in and some out of the State— 

the whole of that interest if the taxpayer is a resident and 

income tax 





(other than Commonwealth income tax) 


is not 
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paid out of the State on any part of that interest, and, in any 
other case, the part of that interest which bears to the whole 
of that interest the same proportion as the value of the 
property in the State bears to the values of the whole of the 
property; and 

“(iii) where the whole of the property is out of the State but in 
Australia—none of that interest.” 


TASMANIA 


The provisions of S. 30 (1) II of the Tasmanian Act are the 
same as Clause 17 (1) (a) of the Victorian Bill. With regard to 
interest derived by a resident from sources outside Australia S. 30 
(1) I provides that the assessable income of a resident shall include 
the gross income received in the State from any source whether 
in or out of the State. 


Subscriptions to Associations 


CoM MONWEALTH 


The Commonwealth Act provides for the following allow- 
ances :— 
(1) Where the carrying on of the taxpayer’s business is con- 
ditional upon membership of an association, a deduction 
is allowed of the full amount of the subscription thereto. 


(2) Where an association carries out any activity of such a 
nature that, if carried out by the taxpayer on his own 
behalf, the expense of that activity would be an allowable 
deduction to him, subscriptions, etc., paid to it are an allow- 
able deduction to the extent of either :— 

(a) £10/10/- in the aggregate, or 

(b) so much of the subscriptions as bear to the whole 

the same proportion as the losses and outgoings 
incurred by the association in the year of income in 
carrying out that activity bear to its total losses and 
outgoings in that year, 

whichever sum is the greater. 

This new provision will thus obviate the necessity of 
investigatmg the extent of the activities of such an associa- 
tion where the subscriptions thereto total £10/10/- per 
annum or less. Only in respect of subscriptions in excess 
of such minimum will dissection be necessary. 


(3) Any periodical subscription, to which the foregoing pro- 
visions do not apply, paid by the taxpayer in the year of 
income in respect of his membership of any trade, business 
or professional association, shall be an aliowable deduction 
to the extent of £10/10/- to any one association. This 
provision will therefore permit of a deduction, up to the 
amount specified, of periodical subscriptions paid by tax- 
payers, including employees, to professional associations 
and trade unions. 
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New SoutH WALES 

The New South Wales Act provides for an allowance of any 
periodical subscription, not otherwise an allowable deduction, paid 
by the taxpayer in the year of income in respect of his membership 
of a bona fide industrial union of employers or employees, trade 
or professional association, whether corporate or unincorporate, 
or agricultural society approved by the Commissioner, to an extent 
not exceeding £10/10/- to any one association, etc. 


OTHER STATES 
The provisions are the same as those of the Commonwealth. 


Bad Debts 


Debts which are bad debts and are written off as such during the 
year of income, and 

(a) have been brought to account by the taxpayer as assessable 

income of any year; or 

(b) are in respect of money lent in the ordinary course of the 

business of the lending of money by a taxpayer who carries 
on that business, 
are allowable deductions. 

In the case of bankruptcies and the like the amount which, in 
the opinion of the Commissioner, it is considered will be irrecover- 
able shall be deemed to be a bad debt. 

Bad debts recovered must be returned as assessable income. 

The Commonwealth provisions and those of the States are 
identical. 


Star Chamber Assessments 


The general rule of law is that the burden of proving a claim 
rests upon the person who seeks to enforce it. A notable exception 
is an income tax assessment, which is prima facie correct, and the 
burden is thrown upon the taxpayer of proving its incorrectness. 

It is vitally necessary for the proper administration of the law 
that the Commissioner should have power to issue default assess- 
ments, and it must be generally conceded that this power is not 
abused. 

Where no return has been lodged, or the Commissioner is dis- 
satisfied with the information disclosed in a return received, he 
may order an examination of the taxpayer’s affairs. Each taxation 
office has an expert staff engaged in this work. 

First of all every effort is made to ascertain the taxpayer’s true 
income from his books and records in the usual manner. If these 
are unsatisfactory and/or incomplete, the examiner is forced back 
into calculating the income on a “net assets basis,” or in other 
words by Single Entry. The assets and liabilities of the taxpayer 
at the beginning and end of the income year are ascertained and 
compared. From the resulting difference is deducted legacies, gifts, 
non-taxable capital accretions, exempt income, and other forms of 
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receipts not subject to tax. An addition is made of expenditure 

which is not deductible as revealed by cheque butts and pass-books, 

together with an estimate of cash utilised for subsistence of the tax- 

payer and his family. Regard is had to the taxpayer’s mode of 

living, and any other circumstances that are of assistance in arriv- 

ing at such an estimate. 

The following is an example of this class of assessment :— 

30/6/31 ae y= 








Total assets as per statement .. .. .. .. .. .. .. .. £8,146 £9,47 
Total liabilities as per statement .. .. .. .. .. .. .... 733 612 
an er nee ee. £8,863 
I oc Fk) as a Baka ae Re ee we we ew 1,450 
Add cheques drawn for— 
I TR EEE og, os ns ks, as be, wa nen ae ace we 94 
Gifts to wife and children .. .. lee Henig 71 
Domestic expenditure, gas, electricity, school fees ci wa We as 148 
Add— 
Annual rental value of portion of business premises used as a 
residence .. . eile Sakai ce 102 


Goods taken from stock for household purposes aaa 
Personal expenditure drawn in cash (Food, clothing, amuse- 





Re ee OIE gx nd ou 0p 06 Ks os Oe ON ne Oe ue 300 
£2,188 
Less— 
Proceeds of sale of old gold .. .. .. .. .. .. .. «2 -- £25 
Proceeds of matured insurance —_ er ee ee 
Legacy under a will . ee ae 52 
Profit on sale of land purchased in 0909 .. .. «. «s Sil 
Be EE 
———. 534 
Net amount of income (Federal) .. .. .. .. .. 1. ee. £1,654 





N.B.—As the amounts paid for medical expenses, insurance 
premiums, and gifts, did not exceed the amount allowable under 
the Act, no adjustments have been made. 

A judgment concerning a case of this nature was given by the 
Supreme Court of New South Wales in June, 1936. The plaintiff 
appealed against assessments for the income tax years 1923 to 
1927, inclusive, and 1929. 

No returns in respect of income from property were made by 
the taxpayer, and ultimately a statement of assets and liabilities 
as at June 30, 1922, and as at June 30, 1932, were forwarded by 
the taxpayer’s accountant to the Commissioner. Upon these figures, 
as supplied, together with a statutory declaration by the taxpayer, 
the Commissioner issued amended assessments in respect of both 
Federal and State income tax for the years in question. The assess- 
ments were based on arbitrary amounts, being made pursuant to 
S. 42 (b) of the N.S.W. Income Tax (Management) Act 1928. 
Against these assessments the taxpayer appealed, the ground being, 
as to all but the year 1929, that “the tax is excessive, and the taxable 
income assessed is not in agreement with the statement lodged 
with the Commissioner, and is in excess of the true income.” As 
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to 1929, the ground of objection was that “the additional tax 
imposed for omitted income is incorrect, and the Commissioner 
has no power to impose same without first arriving at the true 
amount of omitted income.” 

Mr. Justice Maxwell said that the statutory declaration fur- 
nished by the taxpayer showed assets at June 30, 1932, of £7,628. 
To this the Commissioner had added items which made a total 
of assets as at the end of 1932 of £16,686. The following matters 
arose for consideration :— 


(1) The capital loss on a business, £200; 
(2) The sum of £318, a mortgage in the name of another person ; 
(3) The allowance of £7 a week for living expenses. 


His Honour said that the first item was clearly a capital loss, and 
was properly taken into account. As to the second item, the interest 
from this mortgage was admittedly collected by the appellant. He 
said, however, that he had no beneficial interest in it, though no 
evidence was offered upon it. As to any of his mortgage transac- 
tions, the taxpayer admitted that he had kept no record in any 
books. On this item also the taxpayer failed. The next item, in 
His Honour’s opinion, was to be determined by reference to the 
evidence of the taxpayer on the one hand, and the taxation official 
on the other. The plaintiff’s case as to this stood now upon an 
estimate only which counsel for the taxpayer claimed should place 
the correct figure at £4 a week, or, at the worst, at £6 a week. On 
the other hand, the taxation official’s evidence was that the tax- 
payer informed him that over the subject period it had cost him 
£7 a week to live. He added that this was not a hazard by him, 
and that there was no other source than the taxpayer from which 
he could have got this information. His Honour accepted the 
evidence of the taxation official on this point. In the result, there- 
fore, the taxpayer had failed to establish on objection that the 
assessment was excessive. 

His Honour said that so far as concerned the income tax year 
1929, the taxpayer had been assessed with an additional tax for 
omitted income, and claimed that the Commissioner had no power 
to impose this additional tax without first arriving at the true 
amount of the omitted income. The whole question turned upon 
the meaning of the words in the section, “The tax properly pay- 
able.” His Honour believed that the words “properly payable” 
did include the amount levied under an arbitrary assessment, which, 
in the nature of things, was made by reason of the taxpayer’s 
default in circumstances making it impossible to arrive at a figure 
which could be said to be correct in fact. Following such an arbi- 
trary assessment, the section provided that he should be liable to 
income tax accordingly. The amount payable upon such an assess- 
ment became the tax “properly payable.” The appeal, therefore, 
as to the year 1929 failed. 

In the result, the appeal was dismissed, with costs. 


































IEE ESOS BRE GH 

























THE AUSTRALIAN ACCOUNTANT JULY 





Tax Avoidance in England 


The full report of the Budget Speech of the Chancellor of the 
Exchequer is to hand. Mr. Chamberlain drew the attention of the 
House to a practice which is growing very rapidly among the 
public of adopting one or more of various methods, all of them 
completely within the law, of avoiding income tax and sur-tax. Of 
course, it is very natural that the higher a tax is raised the greater 
is the inducement to avoid it. Smuggling becomes worth while just 
in proportion as the import duty is large enough to create a margin 
which will offer opportunities to make a profit. Total prohibition 
may evoke such effective methods of evasion as ultimately to bring 
about its own complete dissolution. Three schemes for avoidance 
of tax are to be circumvented by amending legislation :-— 


TRANSFER OF CAPITAL ABROAD 


The first proposal concerns the avoidance of tax by an individual 
living in the United Kingdom who transfers his property abroad 
in such a way that, while he, himself, retains control over the 
property and enjoys the income from it, he is not in receipt of 
such income within the meaning of the then existing law. I pre- 
sume the Chancellor was referring to a very common practice of 
forming companies, preferably in Canada, which legally own the 
securities and collect the income but do not declare any dividends. 
The capital of these companies is principally comprised of deben- 
tures and when the English owner requires any money he arranges 
for a debenture to be repaid. The Government proposes to deal 
with such schemes by providing that the income arising from the 
property shall be taken as the measure of tax liability. 


ONE-MAN COMPANIES 


The provisions of the then existing law which were expressly 
designed to deal with avoidance of sur-tax by manipulation of 
companies of this kind have been found to be defective, and it is 
proposed to strengthen these provisions. 


EDUCATIONAL TRUSTS 
There has been a very rapid growth in England, especially 
recently, in a form of deed which is known as an educational trust. 
The procedure is of this kind: a parent signs a deed giving part 
of his income to his child. In his capacity as guardian of the child 
he receives that income from himself. He applies it to the main- 
tenance and the education of his child. Of course, he is not doing 
anything more for the child than he would do in any event, but 
by just signing that deed he relieves himself of the liability to 
income tax on that part of his income. 
Mr. Chamberlain said :— 

“The knowledge of that device is becoming exceedingly widespread. The 
other day I came across a printed document which I am told is being issued 
wholesale all over the country, and which gives the most careful directions 
as to how income tax may be avoided by this method. 
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“It says, for instance :— 

“In our opinion you would meet technical requirements if you draw a 
cheque payable to deed of covenant or bearer, and pay it into your own bank 
account as if it were a dividend warrant. This constitutes a desirable contra 
entry in your bank book, but does not involve an out-of-pocket transaction.’ 


“It concludes by saying :— 
“*Your friends will thank you for an introduction to our scheme, and I 


should be happy to send you a cheque for 10/6 in respect of any new client 
introduced.’ ” 

Mr. Chamberlain goes on to say :— 

“But there is by no means a monopoly of this business. Agents and 
canvassers are busy hawking about schemes of this kind on behalf of 
various companies, and they are making them a means of getting insurance 
business. I have seen another document left by an insurance agent which 
says :— 

“We are going to save you money, and the only condition which I wish 
to make is that you regard this as confidential and apply every penny of 
the savings for the benefit of yourself, wife, and children on a policy with 
my company. This would be the only gain I should receive, and as this 
is my profession I depend upon your word not to divulge the scheme to 
any other insurance representative.’ ” 

The Government proposes to amend the income tax legislation 
by providing that the income of an infant and unmarried child 
which is in any way derived from the parents shall be aggregated 
for all purposes of income tax law with the income of the parents. 
Income of the child arising from other sources, such as earnings 
or as a beneficiary of a settlement made upon it by some other 
person than the parent, will be completely unaffected by the change. 


INCREASE IN ALLOWANCES 

The saving to the revenue by dealing with Educational Trusts 
gives the Government an Opportunity of “taking that money and 
distributing it equitably among income tax payers who have chil- 
dren to maintain.” Accordingly the statutory allowance for chil- 
dren is to be increased from £50 per child to £60. In addition, the 
general statutory allowance for married persons is to be increased 
from £170 to £180. 


INCREASE IN RATE oF Tax 


As a counterblast the standard rate has been increased from 
4/6 to 4/9 in £. The leakage concerning this and the increase in 
Customs Duty on tea from 4d. to 6d. per pound, has made the 
1936 Budget a memorable one. Once before England had an 
unfortunate experience concerning tea. 


Directors Visiting Australia 


A Government amendment to the Commonwealth Bill in the 
Senate provides for the exemption from income tax of any income 


derived :— 

Clause 23 (c) (vii). “As director’s fees or salary by a non-resident dur- 
ing a visit to Australia during which he acts as a director, manager or other 
administrative officer of a manufacturing, mercantile or mining business or 
of a business of primary production, if the visit of the non-resident to Aus- 
tralia does not exceed six months.” 


D 
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The Commonwealth Government, and the Treasurer in par- 
ticular, is to be congratulated on partially removing the irritation 
which existed among business men who pay what might be regarded 
as courtesy business calls to Australia. It is hoped that the States 
will fall into line. 

These visits are generally made for the purpose of inspecting 
Australian branches of overseas industries and meeting the Aus- 
tralian clients of those businesses. Previously these visitors were 
called upon to pay Commonwealth Income Tax upon so much of 
their usual remuneration, which was attributable to Australia, on 
a time basis. 


The Board of Review 


A suggestion has been received that, if the proposed Appellate 
Tribunal is established, there will not be enough Commonwealth 
Income Tax appeals to warrant the retention of the Board of 
Review. Nothing is further from the truth. Apart from the fact 
that the number of references to the Board has been steadily grow- 
ing of recent years, two relatively new subjects will call for addi- 
tional attention by the Board for which it is particularly fitted to 
deal, viz. :— 


REVIEW OF PENALTIES 


In 5 C.T.B.R. Cas. 1, the Board of Review, in 1933, decided, by 
majority, that it had not the power to remit additional tax or any 
part thereof. The High Court held that the Board did possess 
this power. The original Commonwealth Bill sought to deprive 
the Board of the power to review the Commissioners’ decisions 
concerning remission or otherwise of additional tax, but during the 
passage of the Bill a Government amendment substantially restored 
the rights of the Board in this regard. This subject was dealt with 
in detail in last month’s issue of the journal. Taxpayers who con- 
sider that they should not be exposed to the full rigours of the 
penalty clauses of the Commonwealth Act should object to un- 
reasonable impositions, and if their objections are disallowed, they 
should request that the matter be reviewed by the Board. 


REMUNERATION OF DIRECTORS 


Arising out of the decision of the Privy Council in the Aspro 
case (1932 A.C. 683), and that of the High Court in the Sennitt 
case (1 A.T.D. 387), and later, in 1934, by virtue of the provisions 
of S. 31H of the Commonwealth Act, inserted by No. 18, 1934, 
the Commissioner has disallowed sums paid by a private company 
to a director or shareholder for remuneration for services, which 
exceeded an amount considered reasonable, the surplus being 
deemed to be dividends. The following cases are reported in Vol. 
5 of the Board’s Decisions :-— 
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Directors of private companies, who consider that the amount 
allowed by the Department for services actually rendered by them 
is unreasonable, should not hesitate to lodge an objection on behalf 
of the company and, if the Commissioner’s decision on the objec- 
tion is unsatisfactory, to have the matter dealt with by the Board. 
As previously stated, the Board is particularly fitted to deal with 
this class of case. Apart from the wide experience of its members, 
the fact that the cases are heard in camera enables a taxpayer to 
disclose the affairs of the company to the fullest extent. Competi- 
tion in business is often too keen to permit such a disclosure in 
open Court. 

Reverting to the above decisions, it will be seen that the question 
resolves itself into whether the company, in the guise of directors’ 
fees, has made payments which are in fact distributions of assess- 
able income, or whether the payments were for some valuable 
service. 

If it is found that there was nothing in the nature of valuable 
service for the payment, then the deduction is one which cannot 
be permitted. 

On the other hand, where valuable services are rendered, the 
Board is not called upon to investigate closely whether or not 
such services could have been procured at a lower cost. Case 
No. 30 illustrates this point. 





The Question Box 


PrivaTE COMPANIES 
N.B. (Perth) writes :— 


I am not clear as to the effect of the application of Section 31 
on “private” companies and their shareholders and would appre- 
ciate Mr. Gunn’s comments on points raised hereunder. 


Question 1: 

In distributing profits made after the commencement of this 
section it is apparent that “private” companies must exercise care 
in framing the necessary resolutions relating to declaration of divi- 
dends and arrange that income, being dividends from other private 
companies, should firstly be distributed in total and then two- 
thirds of remaining “distributable income.” But what is the effect 
on the shareholders of a “private” company (not being an invest- 
ment company) which pays dividends after the commencement of 
this section out of prior profits, on which tax under the old Section 
21 has already been paid, or which are subject to assessment under 
that section? 

In this connection, Section 31F (part b), the words “wholly 
and exclusively out of such amount’ do not seem quite clear. 
Suppose for instance a “private” company having capital divided 
into cumulative preference shares and ordinary shares made 
profits in each year during the past seven years and had been 
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assessed under Section 21 on two-thirds of its “Distributable 
Income” up to and including 1933. 

(In subsequent years additional tax will of course be paid under 
provisions of Section 31). 

No income in nature of dividends from other “private’’ com- 
panies was received prior to 1933, but in 1934 and 1935 profits 
included small amounts from this source. During the seven years 
no dividends have been declared. 

It is now the intention to pay preference dividends right up to 
date and to declare a dividend on ordinary shares. 


Question 2: 

Having in mind the incidence of taxation on its shareholders, 
would you consider it the policy of the company to pay dividends to 
the full amount of sums previously taxed in the various years 
under Section 21, and by so doing would such action involve share- 
holders in any additional tax? 


Question 3: 

In view of the reading of Section 31F “A shareholder of any 
company shall be entitled to a rebate of the amount by which his 
income tax is increased by the inclusion in his assessable income 
of” . . . would the inclusion of any dividends, so declared, in 
the shareholders’ next return, affect the “average” for ascertain- 
ing the rate of tax applicable to subsequent assessments ? 


Question 4: 
If a dividend is declared immediately, will it have any effect 


on the company’s Section 31 assessment for year ended 30th June, 
1935? 


Answer 1: 

Dividends paid after the commencement of Section 31 wholly 
and exclusively out of profits on which tax under old Section 21 
has been paid are assessable income of the shareholder, but he 
is entitled to the rebate set out in Question (3). The effect of the 
rebate is the same as if the dividends were shut out of the assess- 
ment of the year of their receipt. 


Answer 2: 

I agree with the suggested action, which would not involve 
shareholders in any additional tax in the year of receipt, but see 
(3). It is always advisable to consult the Rebate Clerk at the 
Taxation Office before making a distribution of this nature or 
out of exempt funds, so as to ensure that it will be made “wholly 
and exclusively” from the income or funds and that the Depart- 
mental records are in agreement. 


Answer 3: 
Yes. The inclusion of the dividends will not affect the year in 
which they are received, because of the rebate, but they will affect 
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the average table of the next four years. N.B.: See the April, 
1936, and June, 1936, issues of the journal as to the abandonment 
of the averaging provisions in 1937-8 except in respect of primary 
producers. 


Answer 4: 

No. A distribution out of profits which have borne tax under 
Section 21 or Section 31 is not brought into the calculation of a 
current assessment to additional tax. See Section 31E (2) (b). 
For an example, see Baldwin & Gunn Commonwealth Income Tax 
Amendments 1932-34, pp. 135-6. 


NEW SOUTH WALES TAXATION OF PENSIONS 


A.F. (Melbourne) writes :— 

“T have been informed that the New South Wales Commissioner 
is taking up the attitude in regard to the taxation of pensions 
that he is entitled to levy tax on the pensions of persons whose 
past services were given in New South Wales, despite the fact 
that they are now resident in another State, and the pension is 
paid in the State of residence. Is this a correct statement of the 
present position of the law?” 


Answer: 

Under the New South Wales Income Tax (Management) Act 
1928-1929, the Commissioner of Taxation has assessed pensions 
on the basis of services. For example, if a Bank officer spent, say, 
one-third of his total service in New South Wales and the re- 
mainder in other States, he was assessed to New South Wales 
Income Tax on one-third of the pension received by him from the 
Bank on the ground that the service is the source of the pension. 


New South Wales 


The following is a summary of the provisions of the new 
Income Tax (Management) Act now before the New South 
Wales Parliament :— 

Residents of New South Wales: Pensions received by a resi- 
dent of New South Wales in respect of any past employment or 
service rendered wholly outside Australia are exempt. Other pen- 
sions received by residents are assessable, irrespective of the 
source from which they are derived, if the whole or part of the 
employment was given or rendered in Australia. Where a tax- 
payer has paid, outside New South Wales, income tax (other than 
Commonwealth Income Tax or State Special or Unemployment 
Relief taxes) in respect of the whole or part of the pension, he is 
entitled to a rebate of an amount equal either to the tax so paid, 
or to the proportion of the New South Wales income tax attribut- 
able to the pension, whichever is the less. 

Residents of other States: Any pension paid to a non-resident, 
who is a resident of Australia, is exempt to the extent to which 
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such pension is liable to income tax (but not Special or Unemploy- 
ment Relief tax) under the law of any other State of Australia. 

Non-residents of Australia: Pensions derived from New South 
Wales sources are assessable. 


Victoria 

Residents: All pensions derived by residents of Victoria are 
assessable, even in respect of services rendered wholly outside 
Australia. If income tax has been paid elsewhere, the taxpayer 
is entitled to the same rebate as is provided for in the New South 
Wales Act. 

Non-residents: Pensions received by non-residents and derived 
from sources in Victoria are exempt. 

It will be seen, therefore, that the querist, who is a resident of 
Victoria, will in future be subject to Victorian income tax on the 
whole of his pension, and therefore he will be completely exempt 
from New South Wales income tax on any portion of it. 


Model Answers 


For a number of years I published in the Journal of the Common- 
wealth Institute of Accountants model answers to the annual 
examination in Federal Income Tax Law and Practice set by that 
Institute. In compliance with the request of a number of readers, 
it is proposed to continue this practice in the new Journal. In view 
of the limited amount of space available, it is not proposed to 
answer questions calling for definitions or replies which are readily 
obtained from some specific section of the Act, vide questions 2, 3, 
6, 7 and 8, of the April, 1936, paper. Answers will also be publish- 
ed to Taxation papers set by the Federal Institute of Accountants, 
but until the new State Bills become law they will be confined to 
that part of the questions which deals with Commonwealth Income 
Tax. 

Any changes made by the new Commonwealth Act will be noted 
at the foot of each answer. In the absence of such a note, readers 
may assume that there is no change in the law. 


COMMONWEALTH INSTITUTE INCOME TAX EXAMINATION PAPER, 
AprRIL, 1936 
Q. 1. From the following information supplied to you by John 
Wilson, a resident of Victoria, prepare his Federal Income 
Tax Return :— 
1. Net Income from Business .. .. .. .. .. £2,000 
2. Directors’ Fees— 


Victorian Investment Pty. Ltd. (a 
Company Registered in Victoria) .. £200 
New South Wales Ice Co. Ltd. (a 
Company Registered in New South 
WY 2% sa ee ad Ge 68 te on Oe 
— 300 
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Rents from Properties .. : 

(He also owns his own residence, the 
capital value of which is £4,000.) 

Life Insurance Policy (due and collected 

by taxpayer) .. ed 8% 34 

Dividends .. 

Proceeds of sale of portion of land upon 

which residence is built . pat hen 

Savings Bank—Interest 

Repairs to Properties ( including £40 ex- 

pended on residence) . 

Fire Insurance Premiums (including £10 

on residence) 

State Income Tax Personal ‘Exertion 

Property . 





Federal Income Tax—Personal Exertion 
Property . 


Unemployment Relief Tax .. .. . 
Rates (including £10 on residence) 
State Land Tax .. 

Life Insurance Premiums « on his | own 
life . ; a 
Interest on Mortgage o on Properties : 
During the year the taxpayer subscribed 
for 500 £1 shares in Gold Mines Limited 
N.L., and paid 2/6 on application, 2/6 on 
allotment, and calls amounting to 15/-. 
He has a wife, no children of his own, 
but wholly maintains his wife’s sister’s 
child, aged 12 years. 


Prepare the schedule as requested, distinguishing between Per- 
sonal Exertion and Property Income. 


Personal 
Income Exertion Property 
£2,000 
300 
£500 
Not assessable. 
300 
Not assessable, as land not bought 
for re-sale at a profit. 
40 





Assessable Income .. .. .. .. 
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Personal 
Exertion Property 


Deductions 





8. Expenses of residence not de- 
ductible. 
9. Do. 
10. State Income Tax. £80 
11. Not deductible. 
12. Assumed to be paid in respect of 
P.E. income in the absence of 
complete information. 20 
13. Rates on residence are concessional 
deduction. 10 
14. 
15. Concessional deduction limited 
under 1922-1934 Act to £50. 50 
16. It is assumed that the money was 
borrowed to produce assessable 
income. 
17. Concessional deduction (calls only 
deductible). 375 
18. Concessional deduction (allowance 
not restricted to taxpayer’s own 
child). 50 
Total Deductions .. £585 
Summary 
Assessable Income .. .. .. .. .. £2,300 
NS S66 kw. de eee ee ee: 
Taxable Income, £2,335 .. £1,715 
1936 Amendments: 


Item 15: The allowance has been increased to £100, aggregated 


with Superannuation, etc., contributions. 
Item 18: There is now a wife allowance of £50. 


Q. 4. A taxpayer acquired and sold shares in various mining 
companies, including gold, tin, silver and coal, in Australia 
and Papua. In some companies he was an original share- 
holder paying application, allotment and calls, whilst in 
others he acquired his shares through the Stock Exchange. 
He desires to know what are his rights and responsibilities 


with regard to Federal Income Tax. 


Advise him fully, dealing with the subject in its various 


phases. 


A. 4. If the shares were acquired by the taxpayer for the purpose 

of profit-making by sale, any profit is assessable, and any 
loss is deductible. It was held by the High Court in Jolly 
v. F.C. of T. 2 A.T.D. 362 that this will apply not only to 
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shares which have been bought but to those which have 
been acquired by application and allotment. In calculating 
such profit, a deduction will not be allowed in respect of 
any calls paid by him where such calls have been allowed 
as a deduction under S. 23 (1) (i). The taxpayer is en- 
titled to a deduction of all calls paid by him to the companies 
mentioned except to the coal companies. Australia includes 
Papua. Dividends received from gold mining companies 
are exempt; the remainder are assessable. 


Q. 5. A taxpayer made the following gifts to the undermentioned : 


(1) Transferred a property valued at £1,500 to the 
Sydney University. 

(2) Sold another property for £1,000 and gave the 
proceeds to the Royal Sydney Hospital. 

(3) Paid one-half of his year’s income, amounting to 
£2,000, to a Trustee Company to provide scholar- 
ships for children residing in his old home town. 

(4) Gave £100 to his Bowling Club, the income to be 
used to provide an annual trophy. 

(5) Gave £200 out of Directorship fees to the Brisbane 
Public Hospital towards its research into tropical 
diseases. 

How would these be treated when preparing this taxpayer’s 
Federal Income Tax Return? Give full reasons for your 
decisions. 


A. 5. (1) Deductible only if donor has used part of his assessable 





income of the year for the acquisition of the gift. 
1936 Amendment: The gift is deductible if it was pur- 
chased by the taxpayer within twelve months immedi- 
ately preceding the making of the gift. 

(2) Not deductible as it was not a payment out of assess- 
able income of the year. 
1936 Amendment: Deductible to an extent in the 
aggregate of all specified gifts not exceeding the net 
income of the year, irrespective of what money was 
actually employed for the purpose. Net income = 
income remaining after deducting from the assessable 
incdme all other allowable deductions except the losses 
of previous years and the Statutory Exemption. 

(3) Not deductible, as not a gift specified by the Act. 

(4) Not deductible, as not a gift specified by the Act. 

(5) Deductible under S. 21 (1) (h) (ii) (new S. 78 (1) 

(a) (i)). A gift to a public hospital is deductible, 

irrespective of the use to which the hospital puts the 

donation. 

N.B.: I do not think it is deductible under S. 23 (1) (p) 

as a public hospital is not a “public authority.” 

1936 Amendment : This point is set at rest as the allow- 

ance has been extended to gifts to a public authority 

or to a public institution engaged in the research. 
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Federal Institute of Accountants 
ADMISSIONS AND ADVANCEMENTS 


The undermentioned Admissions and Advancements were dealt 
with at meetings of the Executive Committee held on May 25 
and June 11, 1936. 


Executive Meeting—25/5/36 


First Applications: 


Victoria: Messrs. C. H. Adamson, L. J. Allan, A. H. Anderson, 
H. W. Ashby, C. W. F. Avery, P. B. Aylward, P. R. Baker, 
A. A. Barber, D. K. Barker, C. F. Barnden, H. W. G. Barnes, 
R. C. Bell, M. R. Blaikie, R. W. Biandy, S. Bolitho, P. S. 
Brownbill, A. P. Brumley, W. A. Burns, P. D. Butler, N. R. 
Calcutt, A. H. Campbell, J. Canny, R. J. Cantillon, B. C. Carr, 
E. H. Carter, J. A. Cartwright, C. A. Clark, A. T. Clift, R A. 
Coillet, G. M. Collie, I. R. Collie, K. W. Conway, H. E. Coombs, 
H. C. Cooper, J. P. Costello, S. E. Coventry, R. H. Dalrymple, 
L. J. G. Davis, T. W. Dawson, D. N. Denton, A. P. Dyason, 
V. L. Elgar, L. J. Falconer, M. Farmer, K. J. Felscheer, B. 
Fiddian, J. M. Fiddian, T. V. Flanagan, A. R. Finlayson, E. G. 
Fly, R. L. Foster, T. J. S. Fox, L. H. Freeman, Miss E. J. 
Gibbons. D. T. Gillespie, W. H. Gillies, G. Garden, A. C. 
Goode, J. Gordon, L. W. Goswell J. W. Graham, F. M. Groube, 
R. J. E. Hamilton, J. D. Hamilton, M. Harford, W. A. Harrison, 
B. C. Harry, F. A. Hart, G. L. Hatfield, A. F. Hazelton, L. M. 
Hickman, R. T. Hill, H. J. Hughes, J. N. Hunt, H. C. Hussey, 
T. H. Iser, T. Johnson, B. Jolly, H. E. Joyce, W. Kaaden, 
J. C. Keck, M. P. Kennedy, D. N. Kerr, F. F. Knowles, R. L. 
Lang, L. A. Lemmon, W. G. Leslie, L. R. Little, W. H. Lousada, 
K. A. G. Lowe, W. P. Lyons, J. A. MacDonald, W. T. Mac- 
Garvin, H. P. D. Makepeace, H. R. Mills, E. L. Morton, E. A. 
Mustard, I. J. McAlpin, I. L. McCarthy, R. K. McCarthy, W. L. 
McConchie, J. R. McCrohan, R. S. McDiarmid, K. F. McDonall, 
J. B. McDonald, V. G. McGrath, A. R. McKinnon, A. D. McLeod, 
F. S. Nash, J. H. Newson, J. Nicholls, R. A. Nixon, J. J. 
Orange, H. P. Page, R. M. Parsons, F. H. L. Peake, N. V. 
Peatt, S. G. Phillips, A. J. Phillips, J. R. Phin, J. N. Phipps, 
J. H. Pincott, K. R. Piper, K. M. M. Pope, S. G. Powell, P. R. 
Power, E. M. Prior, K. R. Pullman, L. A. Quick, W. L. Quirk, 
A. Raw, G. N. Read, G. J. Redfern, W. S. Renn, A. V. Reynolds, 
J. W. Rickards, R. L. Ridgeway, V. B. T. Ritchie, R. K. Robarts, 
F. N. Roche, M. G. Rodd, C. S. Ross, F. M. Russell, J. A. Ryan, 
J. S. Sartori, G. S. Saunders, F. C. Schilling, D. R. Sharp, 
K. G. Sitlington, L. C. Slade, G. W. Slade, J. A. Spooner, H. 
Sprague, R. W. Staley, A. D. Stuart, W. J. Sutcliffe, R. B. 
Sykes, A. D. Taylor, L. L. Tester, J. J. Tevlin, E. Thomas, 
H. P. Thomas, E. J. Thomson, H. C. Trinick, R. H. Trotter, 
L. T. Tyrrell, M. A. Tyrrell, E. H. A. Varley, L. T. Wallis, 
R. A. Walters, W. T. Ward, W. A. Whelan, Miss N. A. M. 
Worsley, S. Worthington, C. A. Reid, W. S. Begtsson, H. N. 
Evans, M. M. Gloster, F. A. Goeby, W. S. Howden, N. E. 
Horn, L. N. Judd, G. A. Parkinson, R. Parker, J. KH. Sunder- 
land, C. R. Pittaway. 


New South Wales: Messrs. A. F. Anderson, T. Bartholomew, I. W. 
Bennett, J. H. Bentley, A. S. Black, K. M. Brown, P. J. Casey, 
J. B. Crago, B. Crittenden, C. Curran, J. H. Donald, G. H. 
Eager, R. J. Everett, J. H. Ferry, S. Field, O. W. A. Gilberts, 
F. H. Jones, J. W. Keene, J. Land, H. McKenzie, D. J. McNally, 
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R. E. A. Martin, J. W. Miles, E. M. Miller, G. Newman, C. K. 
O’Donnell, T. L. O’Halloran, C. H. Powditch, C. W. Purdom, 
F. W. Rae, L. M. Ryan, L. R. Taylor, D. G. Tweedie, O. H. 
Twist, C. F. Walton, J. A. Waygood, G. K. Webb, E. R. Woods. 


Tasmania: Mr. G. D. Paton. 


Provisional Associateship : 


Western Australia: Messrs. J. B. Atkinson, E. E. Turner, A. E. 
Waters. 


Advancement to Associateship : 


Victoria: Mr. C. F. Carlile. 
Queensland: Messrs. A. C. Boyle, R. D. Fuller, R. L. Weir, S. J. 
Wilson. 


Associateship : 
Victoria: Messrs. A. J. Andrewartha, G. B. Canham, L. C. Cavigan, 
H. A. Day, C. L. S. Hewitt, D. H. Milner, T. N. Irwin, H. J. 
Keetley, S. L. Edwards, F. G. Virgona. 
New South Wales: Mr. G. B. Hopkins. 
Western Australia: Messrs. J. G. Dunn, R. E. Fennell, G. E. Hall, 
C. Higgs, G. W. Luyer, S. J. Simmons. 


Advancement to Fellowship : 


New South Wales: Messrs. J. A. Rochfort, J. Walters. 
Queensland: Mr. W. H. G. Crellin. 
Western Australia: Mr. P. J. Barblett. 


Fellowship Without Examination : 
New South Wales: Mr. P. C. Brennan. 


Executive Meeting—11/6/36 


First Applications : 

Queensland: Messrs. A. Allison, N. Anderson, E. W. Bagley, L 
Bagley, M. K. Barrie, D. W. Baxter, D. C. Beasley, C. H. Bell, 
A. D. Board, A. E. H. Bomford, H. W. Brady, E. O. Burns, 
R. J. Burns, M. C. Black, N. B. Burstow, A. F. Bush, C. M. 
Calder, K. G. Cantrell, L. J. Cavenagh, H. Chapman, A. R. 
Charity, W. I. Christsen, R. G. Clarke, H. G. Clements, A. B. 
Collins, V. J. Cowie, A. E. Curtis, T. M. Dawson, W. C. 
Dellow, J. B. Downs, A. E. Ealing, C. A. Fenwick, R. F. 
Field, R. F. Fitzgerald, A. L. Forster, N. W. H. Furness, K. W. 
Gale, W. J. Gallery, H. C. Gerard, W. T. Gleeson, R. W. 
Gordon, N. H. R. Hart, C. C. V. Hatch, L. Hatton, J. G. 
Hibbard, F. Hind, W. F. Hollingsworth, R. H. Holmes, Cc. W. 
Hooper, A. J. Jolly, G. Jones, L. G. Kerr, J. W. Kirkman, 
J. E. Kydd, G. W. Lansbury, R. H. Lawrie, F. M. H. McBride, 
L. K. McMichael, Miss N. Meddleton, A. J. Murison, W. B. 
Nolan, Miss O. M. Nordon, G. E. Oliver, N. E. Peacock, F. G. 
Peardon, K. Perrett, C. F. Petersen, P. J. Phelan, J. H. Phipps, 
B. L. Poole, A. J. Priestley, J. J. Purcell, T. F. Rawlings, 
A. S. Rheuben, A. L. Rogerson, E. K. Ross, F. J. Runnegar, 
J. E. Russell, N. Samways, N. L. Savage, S. N. Scott, A. E. 
Smith, H. H. Smith, F. J. Spellacy, R. G. C. Sprake, W. E. 
Stephens, A. Tacey, R. F. Taylor, C. O. Thomas, N. R. Tucker, 

. M. Uther, C. T. Vinson, A. C. Walters, A. P. J. Walker, 
R. E. Warren, Miss A. M. Warwick, A. K. Webster, H. West, 
P. R. Westerman, Miss M. E. Wheeler, H. J. White, F. S. 
Williams, R. J. Wood. 
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Advancement to Fellowship : 
Western Australia: Mr. F. H. M. Hardouin. 


Associateship : 
Tasmania: Mr. W. A. Hurle. 


VICTORIAN DIVISION 


Monthly-Luncheons.—The first of a series of monthly luncheons 
to be held by the Victorian Division of the Institute was held on 
June 16, when Mr. C. J. Cerutty, c.m.c., former Commonwealth 
Auditor-General, delivered an address on “The Failure of Democ- 
racy.” About 130 members were present. Mr. Cerutty said that 
the outlook of the existing democratic system was hopeless, and 
that a revolutionary change in the method of government was 
needed if existing evils were to be eliminated. He proposed that 
judges of the High Court of Australia and the Supreme Court 
should be empowered to appoint 20 well-paid men to manage 
Australian affairs. State and political boundaries would be abol- 
ished, and the members of the Government would devote all their 
time to their duties, instead of spending their best thoughts and 
energies in retaining their seats. Political bribery would cease and 
the huge and extravagant costs of Parliament would be eliminated. 
At present the number of voters who desire an increase in Govern- 
ment expenditure for individual benefit was large, and the number 
on whom the cost falls was small. Candidates for Parliament pander 
to the large section, and voting power governed the attitude of 
the politicians. Debates in Parliament were a farce: members were 
not influenced by them and voted with their party, often without 
knowing what they were voting for. Discussing the Federal surplus, 
Mr. Cerutty said that the estimated surplus of £3,500,000 for 
1935-6 compared strangely with the estimate of £17,000 on which 
the year’s taxation was based. 


TASMANIAN BRANCH 

At the ordinary State Board Meetings held in April and May, 
with Mr. V. S. Westbrook, A.F.1.A., in the chair, it was noted that 
the question of reciprocity with the University Commerce degree 
and the Institute Examination subjects is being considered with 
a view to obtaining a definite understanding of a position at present 
rather vague. 

The half-yearly examinations have now come and gone. In 
spite of certain difficulties in connection with the hire of suitable 
rooms, all the arrangements were completed in a satisfactory 
manner by the Examination Committee. It may be of interest to 
know that 105 applications were received, 39 of these being for 
the Intermediate Sections from Hobart and suburbs, 12 from 
Launceston, 4 from country districts. In the Final subjects 36 
were from Hobart, 12 from Launceston, and 2 from the country 
centres. It is gratifying to note that the number of students regis- 
tered is being maintained in a truly Federal spirit, with a satis- 
factory average of entries in comparing the population of Tasmania 
with that of the larger States. 
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Two members were registered and welcomed on transfer— 
Mr. J. W. Wall, a.r.1.a., from Victoria, and Mr. R. H. Hoey, 
A.F.1.A., from Queensland. 

A donation of £2/2/- was forwarded to the Society of Account- 
ancy Students, Southern Tasmania. 


WESTERN AUSTRALIAN DIVISION 
State Board Meetings, May 28, 1936, and June 25, 1936 


Resignation 

Mr. C. M. Fawkner, F.F.1.A., late of Dangin, but now of Albany, 
tendered his resignation on account of failing health. Mr. Fawk- 
ner’s resignation was accepted with deep regret as he has been a 
member of the Institute for a number of years. 


Income Tax Appeals 

The Chairman reported that a meeting of Accountancy and 
Secretarial Institutes had been convened by the Chartered Insti- 
tute with reference to the Taxation Board of Review, at which 
the following resolution was carried :— 


“That this meeting representing the Western Australian Divi- 
sions of The Institute of Chartered Accountants in Australia, The 
Commonwealth Institute of Accountants, The Federal Institute 
of Accountants, The Association of Accountants of Australia, 
and The Australasian Institute of Secretaries, having considered 
the reported statement of the Federal Treasurer that the Federal 
and State Governments propose to set up an Appellate Tribunal 
to replace the Federal Taxation Board of Review, and being fully 
seized of the usefulness of that body, resulting in convenience, 
promptitude and economy to taxpayers, respectfully but strongly 
urges that the present body be retained.” 

It was further resolved that a copy of this resolution be for- 
warded to Mr. E. M. Lightband, of the Taxpayers’ Association 
of New South Wales. 


Financial Emergency Taxation 

A letter was received from the Perth Chamber of Commerce 
in which it was pointed out that the amount collected under the 
above taxation legislation was greatly in excess of the Budget 
estimate. The Chamber was of the opinion that in view of this 
the rate of taxation should be substantially reduced, and to that end 
suggested that a conference of bodies interested should be held 
in order to form a deputation to the Premier to present their views. 

Mr. A. F. Stowe, F.F.1.4., Divisional Secretary, was appointed to 
represent the Institute. 


Lecture 

Professor Fisher, Professor of Economics in the University 
of Western Australia, lectured to about 70 members of the Insti- 
tute on June 10 in the Burt Memorial Hall. His subject was 
“Capitalism,” and judging by the number of questions levelled at 
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the lecturer afterwards, it was evident that his hearers evinced a 
keen interest in the subject. The Chairman of the State Board, 
Mr. E. M. Barker, F.F.1.4., who occupied the chair, introduced the 
lecturer, and a vote of thanks, proposed by Mr. P. Fox, F.F.1.a., 
and seconded by Mr. G. H. Carlisle, a.F.1.a., was carried with 
acclamation. 


Students’ Section 
Edited by O. R. MacDONALD, a4.1.c.a. 


DIARY OF FORTHCOMING LECTURES, ETC. 


The Diary in usual form cannot be given this month, as the 
Societies concerned have not yet completed syllabus of lectures 
for the ensuing months. By next month it is hoped that arrange- 
ments will be sufficiently advanced to permit of the inclusion of a 
schedule of lectures to the end of 1936 in respect of Victorian 
Societies. Information as far in advance as possible of forthcom- 
ing meetings of Societies in other States will be welcomed for 
publication in this section of The Australian Accountant. 


COMMONWEALTH ACCOUNTANTS’ STUDENTS’ 
SOCIETY 
Victorian Division 

Annual Meeting 

At the time these notes are being prepared it is not possible to 
announce the date of the Annual Meeting of the Society, in con- 
junction with which a Mock Company Meeting will be held. 
Arrangements for both meetings are well in hand, but their com- 
pletion has been delayed by the illness of the Secretary. 

Full details of the Meetings will be furnished to members prior 
to the date on which they will take place. 


Demonstration of Model Answers 

On Wednesday, May 27, Mr. E. Pyke, F.1.c.a., submitted model 
solutions to the Bookkeeping questions of the Intermediate ex- 
amination held in April last. As usual with this form of meeting, 
there was a good attendance. The President of the Society, Mr. 
L. A. Schumer, A.1.c.A., was in the chair. 

Mr. Pyke prefaced his explanation of the solutions with some 
advice on the answering of bookkeeping questions. Copies of 
question papers and workings prepared by him were made available 
to all present. Mr. H. P. Ogilvie, F.1.c.a., a member of the Board 
of Examiners, supplemented Mr. Pyke’s demonstration with some 
useful comments. 

At the conclusion a hearty vote of thanks was accorded to Mr. 
Pyke, on the motion of Mr. Ogilvie, seconded by Mr. G. A. Weller, 
L.1.c.A., each of whom spoke of the invaluable assistance that the 
lecturer had given to students over a period of many years. 
oe 
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This meeting, and that on June 3, were held in the Board Room, 
Collins Gate, the usual meeting room not being available. 


Reports for Executives 

On Wednesday, June 3, Mr. M. V. Anderson, B.coM., F.I.C.A., 
delivered an address entitled “Reports for Executives.” The 
President, Mr. L. A. Schumer, A.1.c.a., was in the chair, and there 
was an attendance of over 70 members. 

The lecture covered a wide field, and, as it was illustrated 
throughout with lantern slides, a most interesting and instructive 
evening was spent. The functions of the various types of execu- 
tives were touched upon, and the information they would require 
and the best manner to present it were discussed. Reports should 
convey the maximum amount of information with a minimum of 
words and figures. Graphs (in logarithmic form) are particularly 
informative, but they cannot always be used. Most reports are in 
the form of summarised and classified statements, comparative 
figures being shown where available. The reports illustrated 
ranged from daily production sheets and sales summaries to quar- 
terly Profit and Loss Account and Balance Sheet. Mr. Anderson 
concluded his address with a criticism of the conventional Balance 
Sheet, which conveys little or no information, and is practically 
useless to an executive. 

The meeting closed with a vote of thanks to Mr. Anderson, 
accorded to him on the motion of Mr. V. L. Solomon, A.1.c.a., 
seconded by Mr. H. J. Cohen. 


Annual Dance 

The eleventh annual dance of the Society was held at the Ormond 
Hall on Saturday, May 30, when a very enjoyable evening was 
experienced. There was an attendance of about 220 members and 
their friends. 

The guests, who were present at the invitation of the Presi- 
dent, included Mr. J. Wallace Ross (State Vice-President, Com- 
monwealth Institute of Accountants), Mr. H. S. Simpson (Mel- 
bourne University Old Commerce Students’ Association), Mr. 
K. N. Stonier (Chartered Institute Research Society of Victoria), 
Mr. R. E. Gregory (The Federal Institute of Accountants’ Stu- 
dents’ Society), Mr. Geo. Harvey (Geelong Accountants and 
Business Men’s Society), and Messrs. H. S. Kilfoyle and J. W. M. 
Eddy (recent lecturers to the Society). 


Mr. E. J. Ingram 

Mr. Eric J. Ingram, B.coM., A.1.c.A., a Past-President of the 
Society, sailed for America by the S.S. Mariposa on Saturday, 
June 20, and expects to be absent from Australia for about six 
months. At the time of his departure he had just recovered from 
a very severe illness. 


Post-Graduate Course 


As in 1935, members of the Society may enrol without cost for 
the course of post-graduate lectures arranged by the State Council 
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of the Commonwealth Institute of Accountants. The lectures will 
be given each Thursday night from July 9 to September 3, inclus- 
ive. Three lectures each will be given by Messrs. L. A. Schumer, 
A.1.C.A., M. V. Anderson, B.coM., F.1.c.A., and A. A. Fitzgerald, 
B.COM., F.I.C.A., the subject being “Accounting for Management 
Purposes.” 


Scholarship 

Mr. C. A. Rimmington, of 9 Park Avenue, Alphington, is the 
winner of the Society’s “Scholarship” of £5/5/- awarded to the 
member who secured the highest aggregate of marks at the Inter- 
mediate examination in April. 


Final Examination Trophy 

Mr. A. N. Walls, Town Clerk’s Office, Sandringham, is the win- 
ner of the trophy awarded in connection with the Final Examination 
held in October, 1935, and April, 1936. Mr. Walls was the winner 
of the Intermediate Scholarship in April, 1935. 


Obituary 
We regret to report the death, on June 11, of Mr. Albert Pol- 
lard, of East Kew, a member since 1929. 


New South Wales Division 

The monthly meeting of the Commonwealth Accountants’ Stu- 
dents’ Socicty, New South Wales Division, was held at the 
Millions Club Lounge on Wednesday, June 24. 

Mr. R. C. Blackburn, a.1.c.a., President, occupied the chair. 

Apologies were received from Miss S. Firth, and Messrs. W. T. 
Charge, F.c.1.s., and J. M. White. 

The Secretary, Mr. P. H. Dyson, announced that 450 members 
had intimated their intention of joining the party to be shown over 
the new Ford Motor Factory at Granville. He also stated that 
the next meeting of the Society, to be held on July 22, would take 
the form of a “Question Box Night.” 

The President, in introducing the speaker for the evening, Mr. 
E. P. Rowell, Manager of the New South Wales Agency of Bur- 
roughs Ltd., said that Mr. Rowell was recognised as an authority 
on the application of business systems, and his address on 
“Mechanical Aids to Problems in Distribution Accounting” would 
prove of great benefit to those present, and an interesting and 
instructive evening was assured. 

Mr. Rowell, who augmented his address by practical demon- 
strations of the uses of various machines and office equipment, 
said that in Australia accountants and business men were just 
beginning to realise the advantages to be gained by mechanisation 
in respect to sales distribution and sales analysis. He described 
the five fundamental methods of distribution, viz. :— 


(1) Unit account method. 

(2) Columnar method. 

(3) Exhaust method. 

(4) Register selection. 

(5) Unit method as distinct from Unit Account method. 
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Mr. Rowell described each of the methods and explained the 
nature of businesses for which they were respectively most suited. 

At the conclusion of the address, a hearty vote of thanks to the 
lecturer was proposed by Mr. D. M. Dixon, a.c.a. (aust.), 
seconded by Miss M. Coleman, L.1.c.a., and carried with acclama- 
tion. 

(A full report of the address will appear in a later issue.) 


Annual Meeting 


The twenty-sixth annual meeting of the Society was held in 
the Lounge of the Millions Club of N.S.W., 9 Rowe Street, Sydney, 
on Wednesday, May 27, 1936, at 7 p.m., the retiring President 
(Mr. W. T. Charge) occupying the chair. 

The Secretary read the notice convening the meeting. 

Apologies for absence were received from Messrs. Wiltshire, 
Gardner, Mellen and Yorston. 


Annual Report and Statement of Accounts 

Moving the adoption of the Report, Balance Sheet and Revenue 
and Expenditure Account, which were taken as read, the Chair- 
man said: “It is customary, when moving the adoption, for the 
President to make a few remarks concerning the progress of the 
Society during the year. We can take it that the past year has been 
in all ways a very successful one. It has not been spectacular: 
but we have accomplished our objective, viz., to consolidate the 
good work of previous years and prepare for further vigorous 
growth. Our lectures have been very well received. They were 
splendidly attended and I think we can look forward with confi- 
dence to increasing attendances. Our lecturers have come forward 
willingly and their addresses were instructive and added largely 
to the knowledge of those who had the privilege of listening to 
them. 

“T do not propose to deal in detail with the points covered by 
the Report, as you have had the opportunity of perusing it—it 
can be taken as evidence of good progress. And, as Mr. Trist will 
deal with ‘Accountants, Public and Non-public: Their Places in 
the Realm of Commerce,’ I do not propose to steal his thunder, 
or to poach on his preserves. This, however, is a students’ society, 
and I want to draw attention to one or two points in connection with 
studentship. 

“There is a general idea that any students’ society must of neces- 
sity be constituted by a body of particularly young people—and I 
suggest that that is something we should watch and try to adjust. 
Speaking for myself, I think I study harder to-day than ever I 
did; and I do not think there are many accountants in practice who 
can afford lightly to pass over a re-orientation of matters which 
press vitally on all aspects of their profession. I want to suggest 
that some of the more senior members of the business community 
and of the accountancy profession could with profit to themselves 
take an interest in this Society; for, I think you will agree—and 
most of them will agree—that we are students to the end. If we 
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are other than that, we become rusty and behind the times, and 
cannot hope to keep up with the trend of modern developments. 
I touch briefly on that aspect of studentship because I think it is 
important; and I do hope that in the years to come we shall see 
many men of mature age and experience present at our lectures, 
for I think that a students’ society dealing with professional mat- 
ters is not wholly a society for young people. 

“T will now formally move the adoption of the Annual Report, 
Balance Sheet and Revenue and Expenditure Account.” 

Miss M. W. Moore seconded, and the adoption was carried with- 
out further discussion. 

The Chairman then extended a welcome to Mr. H. J. Trist, 
F.1.c.A., General President of the Commonwealth Institute of 
Accountants, and Mr. S. W. Griffiths, r.1.c.a., State President of 
the Commonwealth Institute of Accountants. 


Election of Office-bearers 

The following were officially declared duly elected as office- 

bearers for the ensuing year :— 

President: R. C. Blackburn, Esq., A.t.c.a. 

Immediate Past President: W. T. Charge, Esq., F.c.1.s. 

Vice-Presidents: Messrs. J. C. Pettit, E. W. Town, a.1.c.a., J. M. White, 
W. T. Mellen, L. W. Farrar, R. A. Irish, a.c.a. (aust.), and Miss 
M. Coleman, L.1.c.A. 

Hon. Secretary and Treasurer: P. H. Dyson, Esq. 

Publicity Officer: R. W. Plumtree, Esq. 

Hon. Solicitor: Eric N. Rowley, Esq. 

Hon. Auditor: D. M. Dixon, Esq., a.c.a. (AuST.). 

Committee: Miss M. W. Moore, A.t.c.a., Miss S. Firth, Messrs. L. W. 
Chant, a.t.c.a.. W. H. Gardiner, a.t.c.a., R. J. Hunter, a.t.c.a., R. W. 
Killeen, R. Stanton, R. K.- Yorston, a.1.c.a., and Past Presidents. 


Installation of President 

At this stage, Mr. Charge vacated the chair, and Mr. Griffiths, 
installing the President-elect, said: “I do so with great pleasure 
because of my record of interest in the Society extending back for 
a very long time. I think I said last year the success of a students’ 
society depends largely on the members making it their personal 
business to bring along new members to meetings and lectures. The 
importance of lectures can be realised in what your past President 
so ably said—that we are all learning every day. I feel myself 
that I am still learning; and you want to remember this: that you 
have to know your job. After you have passed your examinations 
and taken your degrees, it does not follow that you know every- 
thing, and it is to your interest and that of the profession to realise 
that by knowing your job you will be a credit to your profession. 
I wish you success and trust your Society will progress, and I can 
say that the Divisional Council is behind you and that you may 
be assured of our hearty support at all times.” 

The President-elect (Mr. R. C. Blackburn, a.1.c.a.), taking the 
chair, said: “I thank you for electing me as your President. My 
association with the Society extends back for many years—and 
they have been very pleasant years. I thank Mr. Griffiths also 
for his remarks concerning the support which will be forthcoming 
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from the Institute, which I am sure will be highly appreciated by 
the students. With the help of the strong Committee which was 
elected this evening and that of the Secretary, we shall do our 
best to complete a year of mutual benefit to all and one which will 
not lack in comparison with those of previous years.” 


Vote of Thanks to Retiring Officers 
Mr. R. D. Bogan proposed a vote of thanks to the retiring office- 
bearers, Mr. W. T. Charge responding. 


Council, Registrar and Staff of the Commonwealth Institute of 

Accountants 

Proposing a vote of thanks to the Council, Registrar and Staff 
of the Commonwealth Institute, Mr. P. H. Dyson said that he did 
so with pleasure because it afforded him an opportunity of acknow- 
ledging with gratitude the material assistance received from that 
body during the past year. In addition to the customary subsidy— 
a little larger than usual—he could speak with knowledge of the 
clerical assistance rendered by the Registrar and Staff, who spent 
not a little of their time in attending to enquiries relating to the 
Students’ Society. 

Mr. Trist, responding, assured his hearers that anything pos- 
sible to assist the welfare of the Society would be willingly done 
by the Staff of the Institute. He added that the interests of the 
Students’ Society would always receive prompt consideration from 
the Divisional Council. 


Lecturers 
A vote of thanks to the lecturers who had given addresses during 
the past year was carried on the motion of Mr. L. W. Farrar. 


Presentation of Trophies 

Mr. Griffiths then presented the following prizes which had 
been won during the year :— 

Mr. McKellar White’s prize (£2/2/-) for the best pass by a 
member of the Society in the Federal Income Tax Paper set at 
the April, 1935, Examination of the Commonwealth Institute of 
Accountants, which was won by Mr. M. S. Stobo with 93%. 

Mr. W. T. Charge’s prize (£2/2/-) in the Essay Competition, 
which was won by Mr. S. J. R. Prior for his essay on “Deprecia- 
tion.” 

Mr. W. T. MacBride’s prize (£1/1/-) won by Mr. C. H. Pearce 
with his essay on “A Talk about the Auditor and His Work.” 


Announcements 

The Secretary (Mr. Dyson) then made several announcements 
concerning the Annual Dance, date of next meeting, and subscrip- 
tions, drawing attention to the fact that the subscription to the 
journal had been increased from 5/- to 7/6, due to the increased 
cost of issuing the journal in its new form. 

Country members now receive the journal free, as most of the 
lectures delivered before the Society are reported therein. 
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The remainder of the meeting was devoted to an interesting 
and instructive address by Mr. H. J. Trist, r.1.c.a., General Presi- 
dent of the Commonwealth Institute of Accountants, on “The 
Accountant, Public and Non-public: His Place in the Realm of 
Commerce,” a report of which will appear in our next issue. 

At the conclusion of his address Mr. Trist was accorded a 
hearty vote of thanks on the motion of Mr. E. W. Town, A.1.c.a. 


Personal 

Mr. W. T. Mellen, a Vice-President, and formerly Assistant 
Secretary of the Society, has recently severed his connection with 
Messrs. Starkey and Starkey, Chartered Accountants (Aust.), of 
Sydney, to accept a position as a country representative of Col- 
gate-Palmolive-Peet Co. Ltd. The members of the Society offer 
him their hearty congratulations on his appointment and wish him 
every success in his new sphere of activity. 


THE ACCOUNTANTS AND SECRETARIES’ 
EDUCATIONAL SOCIETY (QUEENSLAND) 
Recent Meetings 

On Wednesday, May 13, Mr. R. F. Butt, a.r.1.a., Secretary 
and Accountant of Blocksidge & Ferguson Ltd., Auctioneers and 
Real Estate Agents, read a paper on “Real Estate Accounts.” The 
lecture, which has been published by the Society in handy pamphlet 
form, was of a very practical character, and contained material 
not readily obtainable from text-books. Indeed, a lecturer stated 
that in its preparation he had to rely to a large extent on his 
experience. This meeting was arranged by the Queensland Divi- 
sion of the Federal Institute of Accountants. 

The Australasian Institute of Secretaries (Queensland Division) 
was the sponsor of the meeting held on June 10, when Mr. L. A. 
McPherson, A.A.1.s., Chief Tutor for Queensland of Hemingway 
& Robertson Pty. Ltd., submitted a paper on “The Prospectus, 
with particular reference to the Law relating to Prospectuses.” 
The difficult problems relating to prospectuses and the lial:ilities of 
directors and promoters in relation to them under the new Com- 
panies Act received special attention. 

The current month’s meeting was fixed for July 8. It was 
arranged by the Queensland Division of the Commonwealth Insti- 
tute of Accountants, and the State President of that Institute, Mr. 
W. L. Trewern, F.1.c.A., submitted a paper on “Debentures.” 


THE FEDERAL INSTITUTE OF ACCOUNTANTS’ 
STUDENTS’ SOCIETY 








June Meeting 

Mr. R. Adamson, A.F.1.a., Editorial Manager of Messi1s. Hem- 
ingway & Robertson, led the usual lively discussion on the May 
Bookkeeping Papers of the Federal Institute of Accountants at the 
June meeting of the Society. Model Answers prepared by Messrs. 
Hemingway & Robertson were issued free to members, and to 
non-members for a small charge, prior to the meeting, and these 
greatly assisted the ensuing discussion. 
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Each problem set by the examiner was dealt with, and Mr. 
Adamson was plied with a steady stream of questions, queries, and 
counter-proposals regarding the solutions put forward. These he 
dealt with in his usual able manner, his clear exposition of the 
many knotty little points that arise being greatly appreciated. 

At the conclusion of the discussion a hearty vote of thanks to 
the lecturer was moved by Mr. Gregory and seconded by Mr. 
McCall. Before putting the motion to the meeting, Mr. Storey, 
who presided, said he had a very happy little duty to perform. 
The Council felt that Mr. Adamson was deserving of some special 
recognition, as he had come along to lead these discussions year 
after year, for longer than he could remember. The Society had 
indeed a great friend in Mr. Adamson, and as a little token of 
appreciation and good feeling they would like him to accept the 
gold “Eversharp” pencil, suitably inscribed, which was tendered. 
Mr. Storey then put the motion, which was carried with acclama- 
tion. Mr. Adamson, in responding, said the pencil would always 
remind him of the Society, and he greatly appreciated the nice 
gesture behind the presentation. He was always willing and glad 
to help students, and he enjoyed these discussions and the chance 
to ascertain the “snags” that the actual examinees had encountered 
in doing the papers. 


Syllabus 
A comprehensive Syllabus has been arranged for the next twelve 


months and members should receive their copies within the next 
few days. Others interested may obtain copies on request. 


Scholarship 
The Council has decided to award scholarships and trophies 
for members doing their examinations as follows :— 


To the member securing the highest aggregate marks at the 
Intermediate Examination of the Federal Institute of Accountants 
in May and November each year a scholarship of £5/5/- is awarded. 
The member must take and pass the three subjects at the one 
sitting. 

A suitably inscribed trophy is also awarded to the member 
securing the highest aggregate marks in the Accounting Section 
(comprising Bookkeeping and Auditing) and the Legal Section 
(consisting of all other subjects) of the Final Examination of the 
Federal Institute of Accountants in May and November of each 

ear. 
. It is hoped that members will strive for these awards and 
honours and so justify their inclusion amongst the benefits of 


the Society. 


Next Meeting 

The next meeting of the Society will be held in the Board Room, 
Collins Gate, Collins House, 360 Collins Street, Melbourne, on 
Monday, August 17, when Mr. L. R. P. Hickey, Financial Editor 
of the Argus, will lecture on “Foreign Exchange.” 
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Partnership Law and Accounts—Il. 


By. P. HOSKING, F.1.c.a. (E. Pyke and Hosking) 


(A lecture delivered to the Public Accountants’ Students’ Society 
of Victoria: Part I of the lecture appeared in the June issue of 
this journal, at page 420) 


RIGHTS OF PARTNERS INTER SE 


These will depend on the terms of the partnership agreement. 
I would invite your attention to Sections 28 to 31 of the Act. 
These apply when there is no agreement or, if there is one, it is 
silent on any of the points mentioned. The matters are ali impor- 
tant and the statutory provisions may act very harshly in some 
cases. Hence, again, the necessity for a carefully prepared agree- 


ment. 
ASSIGNMENTS AND RECEIVERSHIPS 


The law frowns on assignment by a partner of his share in the 
firm. This is evidenced by the text of Section 35 of the Act. 
Although a contract which results in partnership is not a contract 
requiring uberrima fides in its initiation, it certainly connotes the 
utmost good faith between the partners once it is consummated. 
This seems to be the idea at the back of Section 35. It is certainly 
a breach of good faith if one partner assigns his share in the firm 
for his own private debts. The assignee’s position is not a strong 
one—he is entitled to the assignor’s share of the partnership profits, 
and in the event of dissolution to the assignor’s share of the assets. 
Apart from those rights, he is entitled to “an account as from the 
date of dissolution.” The assignee has no power to enter the prem- 
ises, have the books audited, take any part in the management and 
so forth. He must accept the final account given to him. 

Receivership operates quite differently. If a creditor of one 
partner obtains judgment against that partner and finds that the 
only asset is a share in a firm, the creditor may apply to the Court 
for the appointment of a receiver. Such receiver would be 
entitled to enter the firm’s premises and receive all moneys which 
would normally go to the partner. The other members of the firm 
may pay the receiver the amount of the judgment debt and, at 
their option, may dissolve the partnership. Section 27 deals with 


this point. 
DUTIES OF PARTNERS 
Members of a firm must act in good faith towards each other, 
must render true accounts, must not make secret profits and must 
not compete with the firm. Sections 32 to 34 are important in this 


connection. 
INTEREST ON CAPITAL 


Rule 4 of Section 28 of the Act is somewhat peculiarly worded. 


It states :— ; 
“A partner is not entitled before the ascertainment of 


profits to interest on the capital subscribed by him.” 
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The rule could just as well be stated thus :— 

“Unless otherwise agreed between partners, there is no 

interest on capital.” 

If, after profits have been divided between partners, they elect to 
regard the total as being so much interest and so much profit, well 
and good. That is a matter for the decision of each partner and has 
no effect on the other or others. Possibly it is this part of the law 
that has caused many accountants to show “Interest on Capital” 
in the Appropriation Account instead of the Profit and Loss 
Account. I would strongly advise you to regard interest on capital 
(when provided for in the agreement) as an expense comparable 
with interest on overdraft, mortgage, etc. 


Illustration D 
1. Form not recommended— 
Appropriation Account for Half-Year ended December 31, 1935 


To Interest on Capital— By Net Profit for the half- 
A. £300 
B. 


, Final Profit— 
A. 4 £1,750 
B. 4 £1,750 


£4,000 


2. Form recommended— 
Profit and Loss Account - Half-Year ended December 31, 1935 
To—_—_—_ _- By Gross Profit 


”’ Interest on Capital _ ‘ + £500 
» Net profit to Appropria- 
tion Account 


mppratan Account for Half-Year ended December 31, 1935 
£1,750 By Net Profit from Profit 
1,750 and Loss Account . . £3,500 


£3,500 £3,500 


DISSOLUTION OF PARTNERSHIP 
Sections 36 to 48 of the Act deal with this part of the subject. 

On the whole, the law is straightforward. Certain statutory provi- 
sions exist regarding the effect of :— 

Effluxion of time. 

Finish of the adventure. 

Notice of one partner to dissolve. 

Death of a partner. 

Bankruptcy of a partner. 

Object of the firm illegal. 

Decree of Court to dissolve. 
The Act also gives the machinery for notification to the public 
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generally and to former constituents in particular. The rights of a 
defrauded partner are also considered. I shall touch on several 
important aspects of dissolution; the remainder of the subject is, 
I think, clearly stated in this part of the Act, and requires no 
elaboration. 

The order of distribution on a dissolution is :— 

(1) Outside creditors. 

(2) Partners for Loans (rateably). 

(3) Partners for Capital (rateably). 

(4) Profit on Realisation—in the ratio of profit-shares. 

The first is quite clear and needs no explanation. But account- 
ants deal with the remainder somewhat differently from the literal 
acceptation. As to loans and capital, the combined situation must 
be considered. An accountant would not pay loans out rateably 
if there was a likelihood of any partner’s capital account being in 
debit, thus necessitating a contribution from him to the firm. 
Certainly the profit or loss on realisation will not be known until 
the assets have been sold and paid for, and this may take months. 
Therefore, where capital accounts are disproportionate to profit- 
shares, distributions on partial realisations must be very cautiously 
made. First, let us consider a common type of problem :— 


Problem Illustration E 


A and B are partners sharing profits equally. When they dis- 
solve partnership, A’s capital stood at £3,000; B’s at £2,000. 
The partnership liabilities were £5,500, of which £1,000 was 
due to A on loan and £500 to B on loan. The assets realised 
£5,000. Prepare final accounts. 

Solution P 
Balance Sheet of A and B 

Liabilities Assets 
SI ss a ee ad £4,000 Various assets... . . . £10,500 
OO eee 
RE tie aie ena ree 500 
Cee ea. ...6.5, 3 
Capital B 


£10,500 ~ £10,500 


Ledger 

N.B.—Loans are not paid off rateably as B would then have to 
introduce £583. Set-off is adopted. 
Bank 


To Realisation Account . . £5,000 ByCreditors ...... . £4,000 
» Balance 2s Se 


£5,000 £5,000 


To Balance £1,000 ByA(paidoff) . .. . . £1,250 
» B (contribution) 250 


£1,250 £1,250 
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Realisation Account 
ToAssets ..... . . . £10,500 ByCash . 


» Loss— 
A 4 £2,750 
B 4 £2,750 


£10,500 


Partners’ Accounts 


A B 

By Capital. . . . £3,000 £2,000 
ans 1,000 500 

250 

£4,000 —-£2,750 £2,750 


» Cash 














Next, we shall study the other point, namely, capital balances in 
a different ratio from profit-shares, as affecting “interim distribu- 
tions’ on partial realisations. 

This is of great importance in view of the decision in Garner v. 
Murray, a case decided about thirty years ago. 


Illustration F 

Problem 

A, B, and C are in partnership, their shares in profits and losses 
being one-half, one-third and one-sixth. On December 31, 1935, 
they retire from business, their capital accounts at that date being 
in credit thus: A, £5,000, B, £4,000, C, £3,000. The assets of 
the firm are in course of realisation, and after payment of creditors 
in full, a cash surplus remains. Not all the assets are realised, but 
distributions on account of capital are to be made periodically. The 
first four of such distributions may be regarded as £1,000 each. 
Show the amounts the partners ought to receive. 


Solution Capital Accounts 
' A B 4 
eile (44 (if3rd (1/6th ~—‘ Total 
ea saand profits) profits) profits) Capital 
Balances, 31/12/35 £4,000 £3,000 £12,000 


First Distribution —_— — 1,000 
leaving £11,000. If capitals were 
in same ratio as profit-shares— 
A should have 4 £5,500 
B should have 1/3rd £3,667 
C should have 1/6th £1,833 


Hence the distribution i 333 667 





Balances thereafter , £3,667 £2,333 
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Second Distribution : dai 
leaving £10,000. On the same basis 
this should be held— 
A. 4 £5,000 
B. 1/3rd £3,333 
C. 1/6th £1,667 


£10,000 
Hence payments — i 333 667 





Balances thereafter £3,334 £1,666 £10,000 


Now the ratios are in order and 
distributions will be: A 4, 
1/3rd, C 1/6th. 


Third Distribution 334 166 1,000 


ECS ae a £3,000 £1,500 £9,000 
Fourth Distribution 333 167 1,000 


Balances now £2,667 “£1,333 £8,000 











It will be noted that this method is absolutely safe after the 
second distribution. The remaining assets must have a book value 
of £8,000. If they realize nothing, A will be debited with £4,000; 
B with £2,667; and C with £1,333. No adjustment is required. 

Speaking of the rule in Garner v. Murray we may conveniently 
consider the effect of that decision. Before this case, accountants 
had regarded the words “losses including losses and deficiencies” 
in Section 48 Rule (a), as covering not only losses on trading and 
realisation, but also losses due to the failure of a partner to con- 
tribute the amount at the debit of his capital account. The case 
altered this view completely. It was held that a loss by some of the 
partners consequent upon the default of another partner must be 
treated differently from a loss by the firm as a whole. The non- 
defaulting partners must bear the loss of a defaulting partner in the 
ratio of capitals and not of profit-shares. 


Illustration G 
Garner v. Murray 


The firm consisted of Garner, Murray and Wilkins. They 
shared profits and losses equally. (The figures are not actual.) 


Balance Sheet on Dissolution 


Liabilities Assets 

Capital—Garner Ge Be ss ok as 

Capital—Murray .... . 300 Loss on Realisation 
Wilkins (in debit) 


£2,800 


Wilkins was unable to contribute anything. Garner and Murray 
were, therefore, left to decide the method of dissolution. Garner 
contended that the two “losses,” viz.: £600 and £300, should be 
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aggregated and each solvent partner should be debited with a half. 
The effect would have been :— 

Capital—Garner . . . . . £2,500 

Less 4 “loss” Murray— 


2h. oe 
Less Capital . 


£2,050 


Murray refused to adopt this method and Garner sued him. The 
judge’s decision was against Garner, thus :— 


Capital—Garner . . . . £2,500 
Less— Wilkins— 
1/3rd Loss . . £200 In debit . . 
25/28ths of £500 1/3rd Loss . 
(Wilkins) 
Garner’s Share 
Murray’s Share . 
Capital—Murray .. . 
Less— 
l/3ed Loses. . 
3/28ths of £500 
(Wilkins) 
— 254 
—-_ £46 


£1,900 £1,900 


The decision benefited Murray by £196. 


Another aspect of dissolution which may be considered from 
the accounting side is that arising when a firm’s business is sold 
to a company or to another firm 


Illustration H 


The firm of X & Y having assets as follow: Premises, £10,000, 
plant, £15,000, debtors, £7,000, stock, £8,000, sells the business 
to a limited company which also takes over Bills Payable, £3,000. 
The partners’ accounts stood at equal figures in the firm’s books. 
Profits are shared equally. The consideration was 30,000 fully- 
paid £1 shares and £15,000 in cash, which covered £8,000 for 
goodwill. 

Show closing journal entries of the firm. 


Solution 
Balance Sheet 
Liabilities Assets 
Bills Payable . . . . . . £3,000 Premises . . 
Capital—X 18,500 
Capital—Y 18,500 


£40,000 
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Journal 
Realisation Account .. .. . £40,000 
pO. ee q £10,000 
«ee , 15,000 


IE ss ae. aw 0s ; 7,000 
o Para ’ 8,000 


Bills Payable .. .. . 

To Realisation Account ; 3,000 
Assets and Liabilities sold 

to Company. 


Company .. 
To Realisation " Account 
Consideration. 


Realisation Account .. .. 
To Capital—X .. .. .. 
» Capital—Y : 

Profit divided as agreed. 


Rk: ate oe ng 
Bank . 

To Company . 
Settlement. 


ES eee 
CEPTS 44 te ec ce oe OE Se 
TS oe ca ce ee £30,000 
eT | 15,000 
Distribution. 


JOINT POLICY OF LIFE INSURANCE 


The bookkeeping entries for the premiums and sum insured 
may be shown by the following case :— 

A and B are partners sharing profits equally. Their capital 
accounts at December 31, 1935, stood at £10,000 and £3,000 
respectively. On that date a joint life policy was paid uwing to 
A’s death. The sum received was £10,000. Premiums had always 
been debited to the Profit and Loss Account. Show the adjust- 
ment. 


Adjustment 
Bank .. .. as ea 
To Capital—A me 
» Capital—B .. 
Sum insured divided ‘equally. 


Thus £10,000 can be immediately paid to A’s executor without 
disturbing the working capital of the business. The remaining 
£5,000 due to A’s executor will be dealt with as mutually arranged. 


SINGLE ENTRY 


Sometimes partnership books are kept on a single entry basis. 
It is well to consider briefly the bookkeeping methods to ensure 


proper division of profits. 
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Example 


Statement of Affairs, June 30, 1935 
Liabilities 
Creditors £ Ee il a £1,000 
J S aa 9,000 
Capital—B 2,000 
ee eee 8,000 


£20,000 


The partners share in profits and losses equally. Interest on 
capital is allowed at 5 per cent. per annum. Drawings do not carry 
interest. Premises are depreciated at 5 per cent. per annum. Dur- 
ing the following half-year each partner drew out £500, and on 
December 31, the following was the position :— 
Creditors ....... .- £5,000 Bank 
Surplus of Assets 17,000 Debtors 

Stock . . 

Premises 


£22,000 


Statement of Profit, Half-Year ended December 31, 1935 
To Capital, 1/7/35 By Capital, 31/12/35 . . . £17,000 
, Interest on Capital . . 00 , Drawings 1,000 
, Depreciation 
» Net Profit 


£18,000 


By Net Profit . 
700 


£1,400 


Statement of Affairs, December 31, 1935 
Liabilities 
Creme occ i cs ws SD ~~ cs 
Capital—A— 
Balance, 1/7/35 . £9,000 
Add Interest . . . 225 Premises— 
« wt ..2. Te Balance, 1/7/35 
Depreciation . 
£9,925 
Deduct Drawing . 5 


Capital—B— 
Balance, 1/7/35 . £7,000 
Add Interest . . . 
Profit 


Deduct Drawing . 
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